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ADDRESS DELIVERED BY THE 
ATTORNEY-GENERAL TO FRENCH 
JUDGES AND LAWYERS 


Ir has been suggested that I should talk to you about the 
administration of justice in England. I should not have found 
that an easy task before any audience; I am especially diffident 
about undertaking it before so learned and distinguished a 
body as this one. For I am a mere practising lawyer, and 
although at one time I did teach law in one of our English 
Universities I was singularly ill qualified to do so, for I had no 
background of academic learning before I became a practising 
barrister—and I have had no time to acquire one since. My 
training has been from day to day and year to year in the 
ordinary and humdrum practice of the Courts. 

Yet in a way I suppose that that is one of the typical and 
_ distinguishing features which marks the English lawyer, and 
you will find that it has to some extent affected the whole 
development of our law. As often as not the English lawyer 
has had little or no academic training. At the University he 
may never have studied law at all. And although lectures on 
law are provided for students at the Inns of Court of which 
they become members if they are going to be barristers or at 
the Law Society if they are becoming solicitors, they are of an 
essentially practical character—and so far as barrister students 
are concerned no student is compelled to attend them. He 
has, it is true, to get through his examinations, but that can be 
done without any undue expenditure of intellectual effort, and 
certainly without any great knowledge of the theory of law. 
The English lawyer’s real education in the law is acquired 
in the course of his actual experience in dealing with concrete 
cases. 

That fact explains two notable things about English law 
and English lawyers—the absence of any real underlying 
science of jurisprudence and the suspicion with which English 
lawyers commonly regard the legal theorists. English law has 
never really attempted to work out general principles to 
establish new legal concepts giving new expression to the idea 
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of justice. It remains largely based on ancient and sometimes 
primitive Teutonic and Norman concepts, although practical 
judicial interpretation has often transformed their application 
into something far removed from their traditional origin. But 
until comparatively recent years the process of keeping the 
law in touch with the changing needs of society and the 
development and refinement of the sense of justice has been 
essentially a practical one: the academicians and the professors 
have played little part in it. Indeed, in law, as in other matters, 
Englishmen have little interest in theory; they are sometimes 
almost afraid of it. The man in the street is rather inclined 
to associate legal and political theory with German philosophy 
—and German philosophy with German political action. I 
well remember when I was a student I had to make a speech 
lauding the virtues of a great Lord Chancellor, Lord Birken- 
head, at that time the supreme figure in our judicial hierarchy. 
Thinking to flatter him I described him in my speech as a great 
Jurist. ‘ Jurist? ’—he said in his reply— I have never been 
so insulted in my life’. And a distinguished Englishman, who 
was a novelist as well as a barrister and a statesman, John 
Buchan, who afterwards became Lord Tweedsmuir, hits the 
English attitude off extremely well in one of his novels. 

< I don’t like’, said Mr. Jones, “ the folk that call 
themselves Jurists.”’ 

‘« No more do I”, said Christopher Normand from 
the depths of his armchair. ‘‘ They usually come from 
Guatemala or Peru. They start by talking about Solon 
and Lycurgus, and they end by being squared ”’.’ 

Since that was written we have learned to respect those two 
countries and the distinguished lawyers who have come from 
them. But we still retain our shyness of the legal theorist. 
Yet in spite of its apparent lack of any theoretical founda- 
tion, in spite of its want of form and system, English law has 
succeeded in dividing with Roman law the Empire of almost 
the whole civilised world. Only two considerable masses of 
population stand outside the influence of one or the other : the 
Musulman East, which obeys the sacred law of Islam, and 
China, which has a body of customary law of antiquity but of 
her own. It is hard to estimate the total number of people who 
live under the English common law, or systems derived from 
it, for one does not know whether to include the semi-savage 
natives of such regions as, for instance, Uganda or Fiji. But 
the number of civilised people living under rules which have 
come more or less directly from the English law must be of the 
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order of a hundred and fifty million, not including the natives 
of India. That is, perhaps, not so large a number as those 
living, as you do, under some modern form of Roman law. 
But it is large enough to make some understanding of English 
law worth while, for what constituted in the seventeenth 
century the law of a few millions is today governing the lives 
of hundreds of millions of men. 

What, then, are the foundations and the basis upon which 
the English administration of justice, no longer insular but 
carried to and developed in parts far beyond the seas, under no 
sort of British sovereignty, may be said to be based? What, 
indeed, is the Englishman’s notion of justice itself? It is 
difficult to say. The Englishman has, I think, no clear or 
static conception of justice. His idea of justice begins and 
ends with the principle of ‘ fair-mindedness °, ‘ the same law 
for all, rich and poor alike’, and ‘ the case must be decided 
on the evidence’. The Englishman knows what justice means 
in a particular case. And no doubt what it does mean varies 
according to the moral and sociological ideas of the time. The 
English lawyer tries to adapt and interpret the law so as to 
follow—not indeed to keep pace with, but so as not to be 
entirely out-distanced by developing social ideas. Yet in so 
doing he does not for a moment conceive himself as applying 
the principles of anything in the nature of an abstract system 
or of giving effect to the general rights of man. His attach- 
ment is to an idea which if not completely concrete yet 
certainly is less abstract than the idea of justice. His devotion 
has been to the common law—I am talking of the lawyer’s 
devotion—which he believes to be the best law in the world, 
perhaps because it is his law: he made it and exported it round 
the world with his coal, his cotton goods, his colonial rum and 
his Bible. And so his conception of justice is essentially 
pragmatic, as seen and experienced and enjoyed in an actual 
system; beyond that no lawyer will go. He sets the wisdom 
of the ages, or at least of the sages of our law, against the 
individual’s conception of justice. He argues, ‘ justice is either 
an individual idea (like that of conscience or divine inspiration) 
which leads to excessive nonconformity or it is a social concept 
held by the many. If it is the latter, what else or better can 
it be than the ideas embodied and preached in the English 
Common Law—the finest body of law in the world’. It is a 
very simple idea, and no doubt a very childish one. But it has 
worked. And the Englishman, who suspects anything which is 
not practical, wishes to look no further. 
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That does not mean that these somewhat jejune ideas are 
not unconsciously based on principles which are eternal and 
immanent in the very nature of things. No doubt they are, 
but the average Englishman would probably be quite surprised, 
if not a little shocked, to be told so. Yet the Englishman 
knows in a vague sort of way that the effect (if not the 
purpose) of the law is to protect him in the enjoyment of his 
own rights and to ensure that others perform their obligations. 
And accordingly for the major concrete instances of law he has 
profound and traditional respect. He may be impatient and 
intolerant of what has been called the small change of legisla- 
tion: Regulations and Orders. He is slow to realise that in a 
complex and developing social and economic community you 
must have an increasing regulation and organisation of detail 
if the machinery of society as a whole is to work smoothly. 
Things which the community consider merely mala prohibita 
he will disregard if he can. But the things which the com- 
munity regards also as mala in se—either because it is 
traditional so to do: ‘ God bless the Squire and his relations 
and keep us in our proper stations’, or because they conflict 
with the fundamental rules of ‘ mine and thine’ or of ‘do as 
you would be done by ’—laws as to these he instinctively 
obeys although the sanction behind them is no more stringent. 
If a substantial proportion of the community has become 
accustomed to regard a particular law as unjust, then the 
individual will not easily be frightened into obeying it merely 
because it is a law and the State and the lawyers and the police 
are behind it. On the other hand, if the law corresponds with 
` the accepted social concepts no pressure from the police is 
required to secure obedience to it. The result is increasingly 
that laws which offend against the current sense of what is just 
are either not made or cease to be enforced.- And ultimately, 
although not designedly, the fundamental strength of the law 
in England is not the penalties attached to its violation, not 
the ever-present fear of the police or the Gestapo or its counter- 
part which compels obedience in some other countries, but 
the general recognition that the law does exist to protect him 
and his in the ordered society in which he lives. And so, 
although the Englishman has a contempt for legalism he has 
a profound respect for law. And it is, I think, true and not 
without interest that a developing social sense makes the 
individual realise that those things which the State finds it 
expedient to make mala prohibita become thereby mala in se. 
Hitherto it has been the law in England that before a director 
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or officer of a company could be made criminally responsible 
for acts committed by the company it had to be shown that he 
personally had a hand in it; a difficult thing. In Parliament 
the other day we discussed an alteration which would have the 
effect in certain cases of making directors. guilty unless they 
proved they had not been involved. It was suggested that 
this reversal of the usual onus of proof should be restricted to 
offences of dishonesty and not applied to breaches of regula- 
tions. But I think my submission was generally accepted, 
that breaches of regulations established by the State in the 
interests of the community—black marketing, for instance— 
were morally as reprehensible as offences of dishonesty against 
individuals. 

‘ Justitia est constans et perpetua voluntas jus suum cuique 
tribuens. ... Juris praecepta sunt haec ; honeste vivere, alterum 
non laedere, suum cuique tribuere’. So Justinian. Perhaps, 
after all, Justice, like Peace, is universal, and there is in the 
result not so much difference between the Romans who laid 
down their basic principles in advance and the English idea of 
justice which follows from such accepted notions as freedom, 
equality of all before the law, fair play. 

In no country in the world, in no system of law, are such 
fundamental human rights as freedom of speech, liberty of the 
subject, freedom from arrest, and so on, more highly regarded 
yet at the same time less concretely expressed. If you ask 
where are these principles to be found in English law, the 
answer is nowhere—except in the rule, itself expressed in 
Magna Carta, that the Crown will go against nobody except in 
accordance with the law of the land. And as there is no law 
which forbids a man to speak—unless what he says be treason 
or blasphemy or sedition—a man is free to speak his mind when 
he will. So with liberty and freedom from arrest. A man does 
not have to point to any legal or constitutional guarantee; 
no one can arrest him save for a crime of which they must at 
once prove him guilty at a public trial. And by an ingenious 
interpretation of an ancient formula of arrest, designed to bring 
a man up for trial in the King’s Courts, the Writ of Habeas 
Corpus has, whilst preserving its ancient form, been translated 
into the exact opposite of what it once was and has become 
an instrument which effectually secures individual liberty. 

What, then, is this English Common Law of which the 
English lawyer is so proud? It is notable that almost every 
legal term of importance in English law, except the word 
‘law’ itself, comes to us from the Norman French. Yet— 
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significantly—law is a Danish word, a legacy from the reign of 
King Canute. And so the first curious thing about the 
common law is that it was only made possible by foreigners: 
William of Normandy, Henry I and Henry II, Count of Anjou. 
More particularly the Count of Anjou. Although it would not 
be true to say that they created it they certainly built it up out 
of a mass of Anglo-Saxon and feudal customs. Indeed, the 
Englishman’s most boasted possession—one of the vital 
protections of our liberties—trial by jury, was imported by the 
Normans, and in its origin-was a royal means of obtaining 
information from, not of protecting, the subjects. Neverthe- 
less, trial by jury would hardly have come to flourish in 
England had it not had close affinities with Anglo-Saxon 
practice. It was a link between centralised Government and 
royal justice and the close neighbourly units of an earlier 
period, the hundred and the tything, the smallest social and 
political unit of a more primitive period corresponding to your 
own hundred and decurie in the Gaul of the Frank period.. 
Again, the most characteristic aspect of Royal justice, namely, 
the itinerant justices progressing from the central courts in 
London throughout the counties of England, was an importa- 
tion from the Normans, who received the institution as a 
legacy from the Court of Charlemagne. The unification of 
France, political, commercial and judicial, dates only from the 
first Napoleon. One of your Jurists has said that England had 
‘ a precocious sense of national unity ’. It is owed, as Sir John 
Marriott has said, in large measure to the development at an 
exceptionally early stage of her political evolution of a strong 
central administration in the hands of a succession of able and 
masterful Kings. Thanks to the regular circuits of the King’s 
Justices in Eyre and to the survival of such popular institutions 
as the Shire Court, the hand of the central authority was felt in 
the remotest parts of the kingdom, and as a result feudalism 
was never permitted to dismember England as, for several 
centuries, it dismembered France. Today, as from Plantagenet 
times and before, the whole English legal system is pivoted 
on the Judges in London, a score or so of men who try cases 
in the High Court and at periodical intervals travel round the 
country administering the King’s justice at the Assize towns in 
a system which is substantially the same now as when it was 
. fixed in the reign of Henry II. Under them, distributed 
throughout the country are about sixty County Court Judges 
who deal with civil claims of limited amount, with appeal to 
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the High Court, and the magistrates and lay justices of the 
peace who try the minor criminal cases. 

It was largely the result of centralisation of the Judges 
and the lawyers in London that led to English law being 
forensic and strictly professional in origin, whereas Roman law 
and many systems deriving therefrom are scholastic. Until 
the late nineteenth century academic lawyers—Jurists in the 
continental sense—played no part in the development of 
English law. The lawyers developed their law in their own 
colleges of law, called the Inns of Court, undisturbed by the 
currents of humanism eddying in the great world and even in 
the Universities of Oxford and Cambridge, to say nothing of 
the great continental seats of learning. The Judges always 
have been and still are promoted from the ranks of practising 
barristers—and this, of course, is one of the marked distinc- 
tions between our two systems; they are not a profession apart 
from the profession of practising lawyers : they are themselves 
practising lawyers, and their career and training has been in no 
` wise influenced by the State except when they come to be 
selected and appointed as Judges. And even then there is no 
question of the State examining and accepting a candidate. 
The men who have come to the top of their profession, who 
are highly thought of by their colleagues and by existing 
Judges, come in the course of time to be invited to become 
Judges themselves; if they accept they are entirely free of 
State control, for once appointed, a Judge cannot be dismissed 
except on an express vote of both Houses of Parliament. And 
so English lawyers have a monopoly of carrying on the law. 
The State may change the law: it does not determine who is 
to administer it. On the whole, the result is beneficial, and we 
think that Judges are more carefully chosen than if the test 
were some State examination. Their intellectual attainments, 
at least in the law, have been demonstrated by the extent of 
their practices, and all sorts of other imponderable considera- 
tions are taken into account in their selection. And the system 
also results in the most complete confidence between the Judges 
and the practitioners: one of the most cherished and guarded 
of professional traditions is the respect always shown by the 
Bar to the Bench. Most barristers hope to become Judges, and 
no barrister who broke the tradition would be likely to be 
promoted ; indeed, there are instances of this in our professional 
history, for the Bench plays an influential although indirect 
part in the selection of new Judges. 

The chief limitation upon the apparently almost absolute 
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authority of the Judge is the part played by laymen in the 
administration of the law. Indeed the marked feature of 
English institutions in general is co-operation between lay and 
professional elements: the Englishman trusts his great men, 
but to be on the safe side he rarely allows them to be com- 
pletely irresponsible. Where power is given to a professional 
it is leavened with a lay element, and where the primary 
authority devolves on a layman he is given a professional 
assistant to keep him right: you find that right through the 
English machinery of government. The lay justice of the 
peace has to have the assistance of a trained lawyer as his 
clerk. And so the Judges in all criminal trials and, if one of 
the parties so chooses, in most civil ones has to be assisted by 
a jury, whose function it is to decide the facts and pronounce 
the verdict. There have been criticisms as to the value of this 
large use of the lay element in complicated cases. Juries may 
be stupid, bigoted, influenced by extraneous considerations. 
But so also may Judges. It is better to risk a bad jury making 
a mistake in a single case than to have a bad Judge able, if 
not checked by a jury, to make mistakes throughout his 
judicial career. I believe myself that the jury system has on 
the whole worked well and that it is an essential safeguard of 
English freedom. The jury is the representative of the reason- 
able man— the twelve men on the Clapham omnibus ’—who 
have done so much to temper the administration of the law to 
the changing circumstances of the time. The function of the 
Judge in criminal and civil trials is one of strict impartiality : 
he has to hold the scales between opposing parties. Here 
again you see a marked difference between English and 
continental practice. The behaviour which is expected of the 
Judge in different ages and by different systems of law seems, 
as Maitland has said, to fluctuate between two poles. ‘ At 
one of these the model is the conduct of the man of science 
who is making researches in his laboratory, and will use all 
appropriate methods for the solution of problems and the 
discovery of truth. At the other stands the umpire of our 
English games, who is there not in order that he may invent 
tests for the powers of the two sides, but merely to see that 
the rules of the game are observed’. It is towards the second 
of these ideals that our English medieval procedure is strongly 
inclined. We sit in Court not in order to discover the truth 
but in order to answer the question ‘ How’s that?’ In other 
words, the Court decides the case on the evidence which the 
parties adduce; it is not for the Judge to probe and inquire 
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into absolute truth: he is to say only what appears true on the 
evidence before him, which may not be the same thing. 

And so in the field of criminal law our system is accusa- 
torial and not inquisitorial. Before trial and at trial the 
accused man is stringently protected against any kind of 
inquisitorial examination. It is not for the Judge to inquire 
into a crime: neither in relation to the accused nor to a witness 
does the Judge conduct the case. It is a contest between 
counsel. A definite charge must be made against an individual. 
The admissible evidence to prove that charge—and it is for the 
prosecution to prove it—is strictly limited; only the sworn 
testimony of witnesses can be heard ; there must be no hearsay ; 
evidence of other offences, previous convictions or bad 
character is in general excluded. The trial must take place in 
public and in the full limelight of the newspapers. It is over 
a trial thus conducted that the Judge presides. He is the 
umpire, to see fair play and to make sure that no innocent 
man is convicted. 

Voltaire said of French law that ‘when a man travels in 
France he changes laws almost as often as he changes horses ’. 
But the concentration of justice in the hands of a central 
Judicature secured a body of law which was common to the 
whole land: that is the original meaning of common law. It 
is law for England, not for this county or that town. And 
it was and still is developed by the Judges by means of the 
familiar English legal doctrine of judicial precedent. In one 
sense it marches with the potent idea that the common law is 
based on reason, and the comforting but patently untenable 
notion that what was reasonable 500 years ago must be 
reasonable today. ‘ Reason is the life of the law ’, said Chief 
Justice Coke. And, said Mr. Justice Powell in the sixteenth 
century, perhaps with more optimism than truth: ‘ Let us 
consider the reason of the case, for nothing is law that is not 
reason’. Judicial precedent is the very fabric of common law, 
and the Judges have always sought so to adapt and interpret 
the existing law as to make it conform to what appeared to 
them—not necessarily to the majority of the people but to 
them as members of the dominant class brought up in a 
profession which does not perhaps encourage any great broad- 
ness of outlook—to be reasonable as at the time of their 
decision. From Bracton in the thirteenth century onwards 
our Judges have been conscious that they were not only 
deciding a case, but to some extent laying down a rule for the 
future. The principle of stare decisis has been much agitated 
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in America and on the Continent as against the principle of 
free decision, but the common law must, I think, necessarily 
be kept within the leading strings of judicial precedent: it is 
inevitably so in a system of law where there are no codes or, 
as in Roman law, authoritative institutional writers. But, as 
Lord Wright has said, a good Judge is one who is the master 
and not the slave of his authorities. And sometimes it happens 
that a Judge allows himself to be too much overawed by 
decisions of Courts of co-ordinate jurisdiction to his own. 
‘ The mere citation of authorities °, Lo:d Dunedin, another of 
our great Judges, said in one of his cases, ‘ is inimical to clear 
decision ’. It would be a good thing if only the decisions of the 
Court of Appeal and the House of Lords were regarded as 
binding. But even as it is, the pragmatic and functional 
character of the common law is vividly illustrated by the way 
in which the principle of judicial precedent is worked out. It 


is not a legal dogma but a means merely of reconciling the 


decision in the instant case with the general body of law. 


That may sound like putting the cart before the horse, and it i 
is perhaps an exaggeration. But there is truth in it, especially - 


in these days when Judges show more initiative and courage 
in taking a new line. This adjustment of former precedents 
to the needs of the day displays, I venture to think, the 
intensely practical genius of the English lawyer. The whole 
conception of negligence, a tort which has developed in less 
than two centuries and cases on which occupy possibly more 
time in the Courts now than anything else, is the common law 
response to the realisation of social responsibilities unthought 
of in the eighteenth century. The vehicle by which this 
development has been effected is the reasonable man. Since 
common law is founded on reason, and since common law 
enforces a standard of conduct, the common law demands that 
all of us should conduct our affairs as the reasonably: prudent 
and careful man would do. The reasonable man is nothing 
more than the hypostasis of contemporary habits and conducts. 
He is not the grave and virtuous man whose life is ordered 
according to the eternal verities, spiritual, moral and intellec- 
tual. He is the nimble product of the age he lives in, who 
must get accustomed to motors, and railways, and aircraft, 
and all the dangerous products of contemporary civilisation. 
And, to take a recent instance in the development of our law, 
when such a man manufactures goods or puts them up in the 
form in which they are to reach the public, he owes a duty to 
sumer to use care in what he does: the 


t 
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more dangerous the things he uses the greater his care must 
be. This idea, divorced from culpa or even sin, has a most 
liberating effect on the grip of precedent. Problems have to be 
reconsidered in the light of contemporary thought and habit. 
Unlike the practice in your Court of Cassation, English 
Appellate Tribunals can reconsider facts as well as law, and 
they have therefore a wide scope in gradually remoulding a 
principle. And there are two other ways in which English 
Courts avoid the oppression of stare decisis in its extreme form. 
The first is a method which, itself pushed to an extreme, would 
involve the complete stultification of the whole system. It is 
that each case depends on its own facts and is only a binding 
authority in subsequent cases presenting precisely the same 
facts. That doctrine is applied with circumspection, but from 
time to time the House of Lords relegate inconvenient 
decisions, even of their own, into a ba 
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the circumstances of the times. A- notable instance of its 
operation was in the case of William Joyce, a man who, like 

Paul Ferdonnet, le traitre de Stuttgart, broadcast propaganda 

for our enemies during the war. At the end he was arrested 

and brought for trial as a traitor. It turned out that although 

he had always professed to be English, he was, by chance of 

birth, an American subject. By English law the only persons 

who can be guilty of treason are those who owe allegiance to 

the British Crown, and it had hitherto been assumed that only 
British subjects or aliens who were actually resident in 
England were under such a duty. But when the old cases were 
examined it was seen that the essence, the raison d’étre, of 
allegiance was something other than that. In 1608 Lord Coke 

had said that the basis of allegiance was the duty which was 

owed by the subject in return for the protection he reccived 

from the Crown. ‘Protectio trahit subjectionem et subjectic 
protectionem.’ In those days the Crown could not extend its 
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protection beyond the seas, but in one of the early cases it 
was pointed out by the Judges that an alien going abroad but 
leaving his family or property in England still enjoyed the 
protection of the Crown and so owed a duty of allegiance. 
The growth of international law and diplomatic usage enables 
a State to extend its protection outside its own territory. 
Joyce, although an American, had represented himself to be 
British, he had secured a British passport and with it the 
protection of the British State abroad through its consular and 
diplomatic officers. He had, so to speak, clothed himself in 
the Union Jack. And so the Courts had no difficulty in holding 
that the law of 1608 as applied to the changed circumstances 
of 1945, covered his case. I mention that just as an instance 
of judicial adaptation. And that process has given the English 
law some advantages over codified systems. Sometimes, no 
doubt, codification is a very beneficial process. We have 
ourselves codified some branches of our law—the sale of goods, 
company law, and so on. But it is not possible to do as 
Napoleon recommended, to devise a code so simple and precise 
that any Court can settle any dispute ás easily as if it were a 
mathematical problem to be solved by looking at a slide rule. 
Codes either tend to sterilise legal development, and conse- 
quently to require frequent amendment, or have to be drawn 
in such general terms as to enable development to go on by 
judicial interpretation. 

In saying all this, I do not want to be thought for a moment 
as underestimating the magnificent work which has been done 
by your Judges, and especially by the Court of Cassation in 
the adaptation of the Code of 1804 to the changing needs of 
the times. One sees many instances of extension and interpre- 
tation like, for instance, the presumption of liability on the 
part of motorists under Article 1384. But the French Judge 
may in the end find himself up against the provisions of 
Article 4, which precludes him from giving a general decision. 
In England the Judges have in the main been free, in their 
function of interpretation, from the embarrassment of a code. 
In the result, making full use of elasticity in the authorities, 
the law has been broadened down from precedent to precedent, 
the obsolete being so far as possible discarded, the useful being 
interpreted so as to fit the new circumstances. It is, as has 
been said, one of the incalculable advantages of the common 
law that it is capable of application to new circumstances 
perpetually recurring. A case can never come before our 
Courts in which the Judges can say there is no law to govern 
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this. The result is perhaps that in some measure English law 
is more coherent than French law because the English Judge is 
tied to previous decisions. 

That is, of course, not to say that legislation by Parliament 
is not also an important source of law in England; of course it 
is. There are occasions in which the result of judicial interpre- 
tation has produced some eventually rigid rule which in the 
course of time has become so manifestly inconvenient that 
Parliament has had to interfere. And various branches of the 
law have, as I said, been codified. Moreover, in a modern 
State where the function of government and of social and 
economic life constantly becomes more complex, an increasing 
activity in deliberate legislation is inevitable and is indeed 
desirable. Marketing schemes, Town and Country Planning 
Acts, Statutes for nationalising industries or controlling com- 
mercial and financial activities—all these become essential in 
the planned economy which alone can be expected to ensure 
reasonable prosperity for the mass of the people in these 
complicated times. 

Yet, even so, in spite of the increasing mass of legislative 
enactments, the common law and the Judges continue to 
exercise a dominating influence on the administration of the 
law. It is not only that they are supreme in those fields—and 
they are wide—which are not covered by legislation at all: it 
is that they have to interpret and apply the statutes, to 
reconcile them with each other, to make a coherent whole. It 
has been said that Parliament passes the statutes but the 
Judges make them, since so much of the meaning and operation 
of the statutes depends on the interpretation of the Judges. 
And so the statute law becomes merged into the administration 
of the common law and common law principles and precedents 
are applied to it. And the fundamental rules remain—liberty ; 
freedom: these are rooted securely in the common law. 

To say all this is not to ignore the position of what is 
called Administrative Law in the English system. It used to 
be something of a fashion amongst English lawyers to condemn 
the French system of contentieux administratif and to pretend 
that we had no comparable arrangement. I doubt whether 
that was ever true; it certainly is not now. And nowadays 
all but the legal purists accept something in the nature of 
administrative law, removed from the more cumbrous, expen- 
sive and dilatory processes of the ordinary Courts of law, as an 
inevitable concomitant of the necessarily increasing intervention 
of Parliament in the social and economic life of the country. 
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There are, it is true, here and there distinguished English 
professors who, divorced from any experience in the practice 
of the law and possessing no responsibility either for making 
or for administering it, devote their periodic excursions into 
literature and journalism to somewhat polemic attacks on the 
work of the various administrative tribunals and on the 
activities of the Government officials whose task it is to 
administer various statutes. But although these armchair 
criticisms are always entertaining, they betray an increasing 
detachment from reality. Parliament is obviously of the view, 
as also are most distinguished lawyers, that many disputes 
arising from the intervention of the State into the industrial, 
the social and the planning fields are entirely unsuited to 
decision by the ordinary forms of law, partly because of the 
great number of cases to be decided, and partly because of 
the technical knowledge required to decide them. The reasons 
which have led the trading community to avoid—to an extent 
unparalleled in any other country—the ordinary machinery of 
the law have not been without their effect upon the growth 
of administrative law. I shall not examine them here, but I 
have no doubt myself that whilst our arrangements differ from 
yours—and yours may well be more efficient—administrative 
law as we understand it has worked well in England, and ample 
safeguards exist against its abuse. 

In any event, it covers but a small field. It is, and it will 
remain, a paramount rule of English law that all are equal 
before the law. If offences are committed, superior or official 
orders afford no excuse. For breaches of the law all are triable 
by the same processes and in the same Courts. And if 
particular disputes are triable only by administrative tribunals, 
it is because they concern special rights which particular 
citizens enjoy because of the operation of some Act of Parlia- 
ment which the Legislature has decided can best be 
administered by those who possess other qualifications than the 
merely legal ones. There is no threat to the rule of law here. 

May I end these rather desultory and disjointed remarks by 
saying that whilst I have of necessity been talking always of 
the English law, I have not done so in the belief that our 
system is perfection or better than any other. On the con- 
trary, I have attempted to show that in England, as elsewhere, 
our legal system is the result of many circumstances peculiar 
to our particular historical and social and economic develop- 
ment. There is much in it that would be wholly inappropriate 
for other places and other peoples. But when I said that the 
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English have no conception of justice in the abstract, that was 
not a cynicism, but embodies the profound truth that the 
Englishman feels that in the circumstances of his country, 
with the traditions of his people, the English common law, 
with its system of procedure, evidence and trial, does secure 
the fundamental right to a fair and patient hearing of his case 
and its eventual settlement by a rule of law which, whilst not 
arbitrary, is extremely flexible. 

But the study of law in the abstract is now attracting much 
more interest than it did fifty years ago. Academic lawyers 
have made important contributions to our knowledge, and we 
are beginning to realise that it is just possible that the law is, 
after all, not the one matter in which we have nothing to learn 
from other countries and other systems. There is an active 
spirit of law reform in England at the present time. The study 
of comparative law, hitherto not greatly encouraged, is 
increasing and is, I believe, most valuable. That is why I have 
‘been particularly glad to avail myself of the opportunity of 
meeting my French colleagues and of seeing something of how 
you do these things in France. 


THE LEGAL UNITY OF HUSBAND 
AND WIFE 


On December 5, 1945, some surprise was caused by the 
report of a decision of the Tonbridge Bench. According to 
the newspapers the decision was that a man committed no 
offence in using the return half of his wife’s non-transferable 
railway ticket, because husband and wife are one person in * 
law. One recalled the words of Lush J. in his work on 
Husband and Wife’ that the latter rule ‘ at the present day 
lifts its head hydra-like and is on occasion applied with 
surprising results’. However, the Chairman of the Bench of 
magistrates afterwards wrote to The Times (December 8, 
1945, p. 5) denying the correctness of the report, and 
asserting that the decision had actually proceeded on the 
prosaic ground that the husband had no intent to defraud 
the company.’* This explanation robs the decision of the 
dramatic interest that it would otherwise have had, -but 
the occasion may be taken to comment upon the scope of the 
venerable maxim thus brought to the public notice. The 
question to be answered is whether the maxim represents 
a living principle of law, from which new deductions may 
legitimately be drawn. 

The notion of conjugal unity has a biblical origin. 
Genesis, ii, 24, is explicit that husband and wife ‘ shall be 
one flesh’, and this is repeated in the New Testament 
(Matthew, xix, 5-6; Mark, x, 8). There can be no doubt 
that it was this theological metaphor that produced the legal 
maxim. It is found in the earliest English law book, the 
Dialogus de Scaccario (‘ Satis audisti quod “qui adheret”’ 
mulieri “unum corpus efficitur’’, sic tamen ut caput eius 
sit °—II, c. 18), and even more clearly in Bracton (‘Vir et 
uwor sunt quasi unica persona, quia caro una et sanguis 
unus >—f. 429b; cp. f. 32). Thence it passes to Littleton and 
Coke (Co. Lit. 112a, 850b), and becomes part of the stock-in- 


1 4th ed. 58. 

la The decision was reversed on appeal by a Divisional Court on the ground that 
the offence charged had been proved, notwithstanding an absence of intent to 
defraud (The Times newspaper, May 9, 1946). No reference appears to have 
been made to the doctrine of conjugal unity. 
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trade of the common lawyers.? Since the idea is as much 
biblical as legal, we cannot say that the use made of it by 
Shakespeare is evidence of any special legal attainments. 


Hamlet. Farewell, dear mother. 
King. Thy loving father, Hamlet. 
Hamlet. My mother: father and mother is man and wife, man and 
wife is one flesh, and so, my mother. 
Hamlet, IV, 3, 58-5. 


Portia. I charm you, by my once-commended beauty, 
By all your vows of love, and that great vow 
Which did incorporate and make us one, 
That you unfold to me, your self, your half, 
Why you are heavy. 
Julius Cesar, II, 1, 271-5. 


In any case it was not Shakespeare but Byron who gave 
to the notion its wittiest expression—and no one has accused 
Byron of legal leanings. : 


Why don’t they knead two virtuous souls for life 
Into that moral centaur, man and wife ? 
Don Juan, canto 5, clviii. 


When the judges come to state its legal aspects they do 
so with some caution. ‘In the eye of the law, no doubt, 
man and wife are for many purposes one; but that is a 
strong figurative expression, and cannot be so dealt with as 
that all the consequences must follow which would result 
from its being literally true’: per Maule J. in Wenman v. 
Ash (1858).° ‘It is a well-established maxim of the law that 
husband and wife are one person. For many purposes, no 
doubt, this_is a mere figure of speech, but for other purposes 
it must be understood in its literal sense’: per Lush J. in 
Phillips v. Barnett (1876).* 

In truth the maxim is a misleading one, even as applied 
to the unreformed common law. For one thing, if left with- 
out explanation it may suggest that the spouses participate 
equally in the personality that is thus created out of them; 
whereas it would be closer to the rules of the common law to 
say, in the words of the wag, that ‘man and wife are one— 
but the man is the one’. Blackstone expressed the equation 
more soberly when he said: ‘By marriage, the husband and 


2 A Year-Book reference is in Y.B. (1443/4) H., 22 H. 6, 38a, pl. 6. See 
also Fortescue, De Laudibus, ch. xlii. Later discussions will be found in 
Noy, Maxims, No. 29, and Com.Dig. Baron & Feme (D). 

3 13 C.B. 836 at 944. 

4 1 Q.B.D. 440. 
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wife are one person in law; that is, the very being or legal 
existence of the woman is suspended during the marriage, or 
at least is incorporated and consolidated into that of the 
husband’ (1 Comm. 442). For this interpretation of the 
maxim a seventeenth-century judge found authority in Holy 
Writ. ‘In the beginning’, he declared, ‘when God created 
woman an helpmate for man, he said, ‘‘ They twain shall be 
one flesh”; and thereupon our law says, that husband and 
wife are but one person in the law: presently after the Fall, 
the judgment of God upon woman was, ‘‘ Thy desire shall be 
to thy husband, for thy will shall be subject to thy husband, 
and he shall rule over thee” (Gen. iii, 16). Hereupon our 
law put the wife sub potestate viri, and says, quod ipsa 
potestatem sui non habeat, sed vir suus,® and she is disabled 
to make any grant, contract, or bargain, without the allow- 
ance or consent of her husband’: per Hyde J. in Manby v. 
Scott (1668).° 


Even as so interpreted, however, the maxim is an 
imperfect representation of the common law. If it were 
true that the legal existence of the wife was during marriage 
incorporated into that of her husband, it would follow that 
there would be a complete union of property rights. But 
this was not so, for the wife continued to own her freehold 
property, subject to certain rights of the husband. Again, 
the maxim, as so interpreted, would presumably mean that 
no notice should be taken of the wife in litigation; yet the 
law was that if a husband sued for a tort committed to his 
wife, or was sued for a tort committed by his wife, the wife 
had to be joined along with her husband as a party to the 
action. The wife was not reduced to the position in law of, 
say, a dog. Thus it is much closer to the truth to say, with 
Pollock and Maitland, that ‘the main idea which governs | 
the law of husband and wife [until the intervention of 
equity] is not that of an ‘‘ unity of person ”, but that of the 
guardianship, the mund, the profitable guardianship, which 
the husband has over the wife and over her property ’.’ 
This is not to deny that the doctrine of unity played a part 
in developing some of the rules of law.° 

With the intervention of equity and later of statute it 


5 This is almost verbatim from Bracton, f. 151b, reported in 3 Inst. 108. 

6 1 Mod. 124 at 126. 

7P. & M., 2nd ed., i, 485; cp. ibid., ii, 399 ff.; Holdsworth, H.2.L., iii, 
520 ff. 

8 Holmes, ' Agency ' (1891), 4 H.L.R. at 353, reprinted in his Collected Legal 
Papers (1921) 61-2. 
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became crystal clear that a woman on marriage retained a 
legal personality distinct from that of her husband. Husband 
and wife are now totally distinct legal persons in the law of 
contract and the law of property. They can even contract 
with each other, or make leases to each other.® In particular, 
two rules of the common law that seemed to be based on the 
doctrine of unity have been abolished by statute: the law 
of tenancy by entireties,” and the presumption that where a 
husband and wife are included among joint tenants they 
take together a single share.!! There are, however, still 
some special rules pertaining to husband and wife in the law. 
of evidence, crime, tort, conflict of laws, status, income tax, 
and insurance; and some of these may appear, at least at 
first sight, to be due in whole or in part to the fiction of 
unity. They may be shortly considered. 

(1) Evidence. At common law a husband and wife were 
not allowed to give evidence for or against each other. The 
origin of this principle, and the reason for it, are wrapped 
in some obscurity. Blackstone confidently put it on the 
doctrine of unity, which brought in the maxims Nemo in 
propria causa testis esse debet, and Nemo tenetur seipsum 
accusare (Comm. i 448). We cannot, however, accept 
Blackstone’s authority as conclusive on a historical question 
of this sort. The earliest authority for the disability is Coke 
(Co. Lit. 6b). It is true that Coke refers to the doctrine of 
unity in support of the rule, but he adds that were the rule 
otherwise ‘it might be a cause of implacable discord and 
dissension between the husband and the wife, and a meane 
of great inconvenience’. Lord Hardwicke echoed this in 
Barker v. Dixie (1735) '?: ‘The reason why the law will not 
suffer a wife to be a witness for or against her husband is, to 
preserve the peace of families.’ Alternatively, Wigmore 
inclines to explain the rule by the repugnance of condemning 
a man on the evidence of those who share the secrets of his 
domestic life.’* Either view seems to be a more likely 


® Pearce v. Merriman, [1904] 1 K.B. 80. But where one spouse lives in a 
house owned by the other, it is normally difficult to find the relation of land- 
lord and tenant between them, because of the unlikelihood that such was 
their intention: Hall v. Michelmore (1901), 86 L.T. 17, 65 J.P. 759, 50 
W.R. 172, 18 T.L.R. 33; Bramwell v. B., [1942] 1 K.B. 870; Pargeter v. P., 
[1946] 1 All E.R. 570. 

10 Tt was held in Thornley v. Thornley, [1893] 2 Ch. 229, that the abolition of 
thie tenancy followed from the words of the Married Women's Property 
Act, 1882. 

11 Law of Property Act, 1925,-s. 87; pc. Carr, Collective Ownership, 13 ff. 

12 Cas. t. Hard. 264. 

13 Evidence, 3rd ed., § 2227; ep. Holdsworth, H.E.L., ix, 197 ff. 
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explanation of the rule psychologically than the mere fiction 
of unity. The only difficulties with the two views are that 
they leave unexplained the capability of the parent and 
child, and that they do not afford a very satisfactory explana- 
tion of the inability of one spouse to testify for another. 
Perhaps the latter inability is to be explained by the prob- 
ability of bias. However these explanations may stand, it is 
enough to say that the rule has been swept away by statute, 
together with the rule that parties to legal proceedings are 
themselves incompetent to give evidence. The common-law 
disability e* the spouses survives only in two exceptions to the 
general principle that spouses are now competent and com- 
pellable witnesses for or against each other. First, a spouse 
is not a competent, or not a compellable, witness against the 
other spouse in certain criminal cases.1* Second, spouses are 
not compellable to disclose communications between each 
other during marriage. These exceptions can be regarded 
as resting on grounds of policy, or on the repulsiveness of 
compelling evidence, not on the fictitious unity of the spouses. 
It must be admitted, however, that the policy or humani- 
tarianism of the matter may be the same between parent and 
child as it is between husband and wife; yci the privileges 
are not extended to the parental relationship. 

(2) Criminal Law. It is in the museum of the English 
criminal law that the consequences of the doctrine of unity 
are most apparent. 

(a) According to the text-writers, a husband and wife 
cannot be guilty of conspiring together. It seems fairly 
clear that this rule, if it exists, owes its origin to the 
doctrine of unity, or at any rate to the doctrine of the wife’s 
subordination.’® Can it be supported at the present day on 


14 See Lush, Husband and Wife, 4th ed., 592 ff. 

15 Evidence Amendment Act, 1853, s. 3; see thereon Shenton v. Tyler, [1989] 
Ch. 620. Holdsworth argued that in addition to this statutory rule there 
is a common-law rule, which still survives, rendering communications 
between husband and wife inadmissible in evidence ( (1940) 56 L.Q.R. 187). 
It is respectfully submitted that his authorities are insufficient to establish 
the rule, which is wider than is required by the policy of the case. 

16 There are two Year-Book cases bearing on the conspiracy rule, though neither 
is directly in point. In Y.B. (1345) 19 E. 8, R.S. 346, a writ of conspiracy 
was brought against a husband, wife and third person. It was argued by 
way of objection to the writ that ‘if this writ were good, for the same reason 
one would be good if it were brought against a husband and wife alone, and 
it could not be understood that a wife, who is at the will of her husband, 
could conspire with him, because the whole would be accounted the act of the 
husband’. The writ was upheld without reasons given. In Y.B. (1863/4) 
H., 38 H. 3, 3a, the point that a husband and wife could not be guilty of 
conspiracy was argued but not decided (unless the concluding clause of the 
report means that it was an alternative ground of decision); the rule was 
not attributed either to the doctrine of subordination or to the doctrine of 
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grounds of policy? One does perhaps have the feeling, at 
first impression, that legal consequences ought not to be 
attached to the confidences of husband and wife; but whether 
this feeling is strong enough to survive mature reflection is 
another matter. If it is thought desirable that the police 
should be able to take preventive and deterrent action 
against conspirators, there would seem on the whole to be 
no adequate reason for exempting the husband and wife from 
the operation of the general rule. The ordinary confidences 
of husband and wife are one thing, concerting to commit a 
crime quite another. It has never been suggested that a 
spouse cannot be guilty of inciting the other spouse to 
commit a crime, and there would seem to be no good reason 
for distinguishing between incitement and conspiracy. It 
may also be pointed out that although there is often a 
relation of confidence between husband and wife, a relation 
of confidence is not in itself enough to give exemption from 
the law of conspiracy. There is no legal protection for 
partners, or for parent and child, man and mistress, or 
lovers,” notwithstanding that de facto the relationship in any 
of these cases may in particular circumstances be closer than 
the relationship between an individual husband and wife. 

The rule laid down in the textbooks has been unreflectingly 
followed by some Courts in America and New Zealand,** but 
there seems to be no case in which it has been applied by an 
English Court. Such cases as there are raise doubts whether 
it is to be regarded as part of the law of England. 

It has been held, in the first place, that a husband, wife 
and third party can be sued or indicted for a conspiracy 
jointly entered into.!° It is submitted that this rule is 
logically inconsistent with the alleged rule that a husband and 
wife cannot be guilty of conspiracy. If a husband and 
wife cannot legally conspire together, then in the case in 
question there should be two separate proceedings for con- 
spiracy : one in respect of the conspiracy between the husband 


unity. The last remark applies also to the earliest textbook formulation of 
the rule, in F.N.B. 116 L. (quoting the case of 1863/4). The rule is, how- 
ever, attributed to the doctrine of unity in Staunford, P.C. 174a (quoting 
the case of 1363/4) and Hawkins, P.C. i, cap. 72, s. 8. From these writers 
it passes into modern textbooks. The scant authority for the rule is pointed 
out by Winfield, History of Conspiracy and Abuse of Legal Procedure, 
64, 88; same, Present Law of Abuse of Legal Procedure, 159. 

17 In R. v. Robinson and Taylor (1746), 1 Leach C.C. 87, it was held that 
where a man and woman first conspired and afterwards married, they could 
be convicted of conspiracy. 

18 See note in (1927), 27 Col.Li.Rev. 219. 

19 Cage of 1845, above, n. 16; F.N.B. 116 L.; R. v. Cope (1718/19), 1 Str. 144. 
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and the third party, and one in respect of the conspiracy 
between the wife and the third party. The fact that the 
conspiracy can be treated as single is an argument for 
saying that English law does recognise a conspiracy between 
husband and wife. 

In the second place, it seems that a husband and wife can 
be regarded as conspirators for the purpose of making them 
parties to a consummated crime. In other words, whatever 
may be the case with regard to inchoate crime, it seems that 
a conspiracy between husband and wife can be taken into 
account in fixing responsibility when the major crime has 
been committed. 

One type of case in which this question arises is where a 
married couple conspire to commit a crime, and the crime is 
then committed by the husband in the presence of the wife 
(or vice versa), the wife not assisting in any way. The 
question is whether on such facts the wife is a principal in 
the second degree. According to Russell, ‘ principals in the 
second degree are those who were present, aiding and abetting 
at the commission of the felony °.” His later discussion, how- 
ever, shows that this definition is true only if eked out by the 
notions of constructive aiding and constructive presence, and 
it seems better to say that a principal in the second degree is 
(i) anyone who (intentionally) assists the crime at the time 
of its commission, even though he be not present at the 
scene of the crime (e.g., one who entertains the victim while 
his house is being burgled), and also (ii) any conspirator who 
is present, even though he does not assist. If this be the 
rule, it will be seen that the question whether the wife in the 
above hypothetical case is a principal in the second degree 
depends upon whether she can be regarded as a conspirator. 
It is submitted that she can be regarded as a conspirator for 
this purpose, whatever may be the rule with regard to 
inchoate crimes. 

This submission is supported by the usual assumption as 
to suicide pacts. It is usually assumed that if a husband and 
wife agree to commit suicide together, and the one succeeds 
in committing suicide but the other survives, the survivor is 
in law guilty of murder, just as much as if the parties had 
not been married. This assumption is clearly correct if the 
survivor killed the other spouse with his (her) own hand; 
the survivor is then principal in the first degree to the crime 


20 Russell, Crime, 9th ed., ii 1472 
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of murder. Also, if the survivor, while not killing the other, 
instigated the suicide of the other, the survivor will be an 
accessory before the fact to the self-murder of the other.” 
Then again if the survivor in any way assisted the other to 
commit suicide at the time of the perpetration of the deed, 
as by handing poison to the other, the survivor will be a 
principal in the second degree based upon presence and 
assistance. But if the survivor did not kill the other nor 
originated the suggestion of the suicide pact nor assisted 
the other to commit suicide, the survivor could be 
convicted as being a principal in the second degree only on 
the basis of being a conspirator who is present,” and the 
question mentioned above therefore arises. 

The question may have arisen on the facts of R. v. Abbott 
(1908), but it was not expressly noticed and the facts 
brought out in evidence are too scanty to enable one to form 
a certain judgment. According to the husband’s confession, 
he bought some poison, his wife gave some to him and took 
the rest herself; the wife died and the husband survived. 
Kennedy J. directed the jury that if they found the agreement 
proved the husband was in law guilty of murder. It is clear 
that if the husband handed the poisan to his wife and his 
wife then and there handed some back to the husband and 
took the rest herself, the husband could be convicted as a 
principal in the second degree on the ground of his assistance 
at the time of the crime. But it may be that all that the 
husband did was to make preparation for the crime at his 
wife’s suggestion, and then to be present at its commission 
by the wife. In that event he could be convicted of being 
a party to the crime only on the basis of conspiracy, and it 
is submitted that there was a conspiracy in law for this 
purpose. 

In R. v. Crofts (1944), it was held that where there is 
a suicide pact between two persons who are not married, 
and in pursuance of the pact one of them commits suicide 
in the absence of the other, the survivor is guilty of murder 
as an accessory before the fact. The decision seems to 


21 An accessory before the fact to the crime of self-murder could not be tried 
at common law, because the principal could not be tried. The rule requiring 
the principal to be tried first was abolished by statule: Accessories and 
Abettors Act, 1861, e. 1, re-enacting earlier legislation. 

22 It was said in R. v. Symonds, The Times newspaper, Dec. 19, 1922, that 
if one party to the pact wae present at the suicide of the other, he became a 
principal in the first degree; but it is submitted that this is an error. 

33 67 J.P. 151. 

24 [1044] K.B. 295. 
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involve the proposition that every conspirator who is absent 

when the crime is committed becomes, when the crime is 

committed, an accessory before the fact. Once again it is 
submitted that the rule can be applied equally where the 
parties to the de facto conspiracy are husband and wife. 

The law as to suicide pacts is so much out of touch with 
humane feeling that one is unhappy in citing such cases for 
a general proposition of law. Suicide pacts are entered into 
only by those who have sunk-to the lowest pitch of human 
suffering, and it is not appropriate for the law to apply its 
sanctions to the wretched survivor. The remedy, however, 
is to get rid of the law of suicide pacts, not to nibble an 
exception in it by declaring that a husband and wife cannot 
be accounted guilty of conspiracy. 

(b) A husband and wife cannot normally be guilty of 
stealing each other’s property, because of the notional unity 
of possession.” The rule works badly, particularly in that 
it prevents even the receiver of property de facto stolen by 
one spouse from another from being prosecuted.** The rule 
is now modified by statute, and a prosecution lies if (i) it is © 
brought for the protection and security of property, and 
(ii) it is brought while the parties are living apart, and 
(iii) it is brought in respect of an act done while the parties 
were living apart, or else in respect of a taking of property 
by one spouse ‘ when leaving or deserting or about to leave 
or desert ’ the other.” Since the general rule is untouched in 
other respects the Legislature must have regarded it as 
supportable on grounds of policy, apart from the doctrine of 
unity. It may be questioned, however, whether there is: 
any satisfactory policy behind it. 

(c) According to the very doubtful case of R. v. Lord 
Mayor of London (1866), one spouse cannot, in general, 
25 The earlier authorities concern themselves only with the wife who steals her 

husband's goods, for the converse case could not arise at common law. The 
earliest authority for the rule seems to be Statham Corone 39, quoting Y.B. 
(1442/3) H., 21 H. 6, where Portington J. based it on the unity of possession 
(' property '). See also 3 Inst. 110; Hale, P.C., i, 514; Hawkins, P.C., 
i, 93 (6th ed. 141), cap. 33, s. 19. Hawkins says that a wife cannot steal 
her husband's goods ‘* because a husband and wife are considered but as one 
person in law; and the husband, by endowing his wife at the marriage’ with 
all his worldly goods, gives her a kind of interest in them’. 

26 Hale, P.C., i, 514; R. v. Kenny (1877), 2 Q.B.D. 307; R. v. Creamer, [1919] 
1 K.B. 664. Hale says: ‘Yet trespass lies against [the receiver] for such 
taking, for it is a trespass, but in favorem vitæ it shall not be adjudged a 
felony; and so I think the law to be notwithstanding the various opinions.’ 
Thus Hale’s opinion seems to have been influenced by “the severity with which 
felonies were treated in his time. 


27- Married Women's Property Act, 1888, s. 12, re enacted in the Larceny Act, 
1916, s. 36. 28 L.R. 16 Q.B. 772. 


Jax. 1947 LEGAL UNITY OF HUSBAND AND WIFE 25 


prosecute the other. The judgments recognise two exceptions 
to this general disability, and no more. The first exception 
is the rule that a prosecution may be brought for crimes 
involving personal injury. This rule existed at common law. 
The second is the statutory power to bring proceedings for 
the protection and security of property (above). Neither 
exception covers a prosecution for libel, and therefore (it was 
held) one spouse cannot prosecute another for libel. 

The judgments of the Divisional Court in this case are 
open to several objections. In the first place, no authority 
is given for the alleged general disability at common law, nor 
is any reason suggested for regarding the first ‘ exception’ 
as an exception, rather than as an illustration of a contrary 
tule of law. As to the second ‘exception’, although a 
statute was necessary to enable a spouse to be prosecuted for 
larceny of the other’s property, this was not because of a 
general prohibition of prosecution at common law. It was 
due ‘to the fictitious unity of possession which at common 
law destroyed the basis of the crime of larceny. The 
common-law rule that a spouse could not be prosecuted for 
larceny of the other’s property was expressly attributed to 
the unity of possession, and this is in itself enough to show 
that no general prohibition of prosecution existed at common 
law. 

In the second place, it is not stated in the judgments 
whether a third party (e.g., a mother-in-law) could prosecute 
a spouse for crime (e.g., libel) committed in respect of the 
other spouse. For all that appears in the judgments the 
prohibition is only upon proceedings taken by the spouses 
against each other. If this is the only prohibition it can be 
circumvented simply by a spouse getting a friend or relative 
to prosecute. Such a rule would obviously be unsatisfactory. 
Either the rule laid down by the Divisional Court has some 
policy behind it or it has not. If it has, it ought not to be 
capable of evasion in so simple a manner. On the other 
hand, if the rule is that nobody in the world can prosecute 
one spouse for a crime committed against the other spouse, 
it becomes necessary to distinguish between crimes committed 
against the other spouse as such and crimes against other 
persons—for clearly a married person can be prosecuted for 
crimes not committed particularly against the other spouse. 
This involves a new judicial classification of crimes. For 
instance, it would be necessary to determine whether insulting 
behaviour directed against the other spouse in public, whereby 
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a breach of the peace is likely (see section 5 of the Public 

_ Order Act, 1936) is a crime specifically against the other 
spouse, or a crime against other persons (e.g., the State, or ` 
the public at large) on account of the danger to the peace. 
If-the latter view were to be adopted, the further question ` 
would arise why the crime of libel should not be treated in 
the same way. Surely the theory of the criminal law is that 
all crimes affect the public at large, and if this be true it is 
impossible to divide up crimes in the way suggested. 

In the third place, the judgments draw inadmissible 
“inferences from the common-law rule that spouses could not 
give evidence against each other in criminal cases. This rule 

- is evidently quite distinct from the alleged rule that spouses 
cannot prosecute each other, or that a spouse cannot be 
prosecuted for crimes committed against the other; yet the 
one rule seems to have been taken as establishing the other. 

(d) One other rule of the criminal law may be mentioned 
before passing on. A wife who hides her felon husband from 
justice is not guilty as an accessory after the fact to the 
felony, but a husband who hides his wife is. It seems that 
originally the rule was merely that a wife who receives her 
felon husband does not become an accessory; the generalisa- 
tion that she could never be an accessory after the fact to her 
husband’s -felony seems to be a later development.”® The - 
tule may be justified as a concession to inevitable human 
feeling, though of course this justification would require that 
the rule should also work the other way round, which it does 
not. However this may be, the fact that the rule does not 
work in the same way for both sexes seems to show that it 
is not a deduction from the idea of unified personality. If 
there is any technical doctrine behind it, it is the doctrine of 
the man’s potestas over his wife, not the doctrine that the 
wife has no separate personality. 

(8) Tort. (a) The rule still remains that no action in 


29 Bracton, f. 151b, says only that a wife is not bound to accuse or betray her 
husband, cum ipsa sui potestatem non habeat, sed vir. Cp. Britton, f. 47b 
(Nichol’s ed., i, 120). Staunford, P.C., i, 26, says generally that a wife 
cannot be accessory to her husband because by the law divine she ought not 
to discover him; he quotes Bracton. Coke, 3 Inst. 108, repeats Staunford. 
Hale, P.C., i, 47, 621, says only that a wife who receives her felon husband 
is not liable for such bare reception. Hawkins, P.C., i. cap. 1, 6. 10, . also 
says only that a wife shall not be deemed accessory for receiving her husband. 
But in È. v. Good (1842), 1 Car. & K. 185, it was said that a wife cannot be 
found guilty of comforting and assisting her husband; and in R. v. Manning 
(1849), 2 Gar. & K. 908n., it was said that a wife cannot be’ convicted as 
accessory after the fact to her husband's felony. It has even been stated that 
a wife may receive another felon along with her husband: Hawkins, P.C., i, 
cap. 1, s. 10, note to 6th ed. 
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tort lies between spouses, and this rule may have owed 
something in origin to the doctrine of unity, though a more 
practical reason would, have been the wife’s denudation of 
most of her property on marriage. The rule works extremely 
badly, as is shown by such cases as Tinkley v. Tinkley,” 
where the parties were in fact living apart and a cruel wrong 
by the husband went unredressed, and Gotliffe v. Edelston,* 
where the rule operated to protect the husband’s insurance 
company. There is a statutory exception in favour of the 
wife where the action is to protect her property,” but this 
is by no means a complete remedy for the unsatisfactory 
state of the law. 

(b) In Wennhak v. Morgan (1888) the question arose for 
the first time in England whether a communication by a 
husband to his wife constitutes publication for the purpose 
of the law of defamation. It was held by a Divisional 
Court (Huddleston B. and Manisty J.) that it did not. 
Huddleston B. assigned no reason other than the legal unity 
of the spouses; Manisty J. gave this reason, but added that 
any other rule ‘ would lead to results disastrous to social life’. 
The case shows that the doctrine of unity may still yield new 
results where the policy of the case requires it; it is no 
authority for saying that the doctrine is to be applied blindly 
and without regard to its social consequences. In the earlier 
case of Wenman v. Ash (1858) ** it had been held that a 
defamatory statement concerning one spouse and communi- 
cated by a third party to the other spouse is regarded as 
being published (even though a statement communicated 
directly to the person defamed is not regarded as being 
published). The difference between Wennhak v. Morgan and 
- Wenman v. Ash cannot be explained in terms of the doctrine 
of unity, but.only in terms of social policy. 

(4) Conflict of laws. English law has adopted in a 
peculiarly uncompromising form the rule that the domicile 
of the spouses is the domicile of the husband. The rule may 
be based on the idea of unity or on the idea of the wife’s 
subordination,” but it also has some justification on grounds 
of policy. In the usual case the family has in fact a single 


so (1909), 25 T.L.R. 264. 

31 [1930] 2 K.B. 878. McCardie J. had much to say in this case about the 
doctrine of unity. 

82 Married Women's Property Act, 1882, s. 12. 

s3 20 Q.B.D. 635. 

34 13 C.B. 836; followed in Watt v. Longsdon, [1930] 1 K.B. 130. 

35 Bee pae argument in Warrender v. Warrender (1835), 2 Cl. & Fin. 488 at 
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domicile, which is the domicile of the breadwinner; and since 

-it is desirable so far as possible to preserve the unity of the 

family, the law should not lightly take the view that members 

_ of the family have different domiciles, with all that this 

entails.** There are cases, however, where the wife’s legiti- 

mate interests demand that she should be allowed to establish © 

a separate domicile, as for the purpose of divorce, or where 

` the parties are living apart; and in such cases the American 

Courts have in general allowed a separate domicile to be 

. created.’ English Courts have failed to take this line, and 

have applied the rule of single domicile with complete 

disregard of its consequences for the wife.** For instance, 
if an Englishwoman in peace-time marries a man domiciled 
in Italy, who subsequently deserts her, she will be quite 
unable to obtain a divorce. She cannot obtain one in 
England, because in law she is now domiciled in Italy; and 
she cannot obtain one in Italy, which does not recognise 
divorce. It does not matter that the woman at the time of 
her marriage was a British subject domiciled in England; 
that the marriage took place in England; that the man she 
married was also a British subject; that he was resident in 

- England at the time of the marriage; or that after the 

_ desertion he is still in England. Certain alleviations of the 

general rule are provided by the Matrimonial Causes Act, 

1987, s. 18, and the Matrimonial Causes (War Marriages) Act, 

1944; but these are typical pieces of botching legislation 

which, while covering common cases of hardship, leave the 

root of the trouble untouched. 
(5) Status. Analogous to the unity of the spouses in 
` respect of domicile is their unity-in respect of nationality. 

No such unity existed at common law, for.‘ an English 

woman marrying an alien still remained a British subject; ar 

„alien woman marrying a British subject remained none the 

less an alien’.*® Now, however, by statute, the general rule 

36 See Besle, The Conflict of Laws, i, 195 ff. 

37 Beale, op. cit. One of the leading cases is Williamson v. Osenton (1914), . 
282 U.S. 619, 68 L. ed. 758, 84 Sup. 442, where Holmes J. characterised 
the doctrine of unity as a ‘ vanishing fiction '. 

58 Le Mesurier v. Le M., [1895] A.C. 517; Lord Advocate v. Jaffrey, [1921] 
1 A.C. 146; Ait.-Gen. for Alberta v.- Cook, [1926] A.C. 444; H. v. H., 
[1928] P. 206; Herd v. Herd, [1936] P. 205. For a recent criticism of the 
state of the law, see Cheshire, ‘The International Validity of Divorces 
(1946), 61 L.Q.R. 352. For a discussion of the only exception to the rule. 
that jurisdiction in divorce depends upon the husband’s domicile, see J. H. C 
Morris, ‘ Recognition of Divorces Granted Outside the Domicile’ (1946), - 
24 Can.B.Rev. 78. 


39 Cockburn, Nationality, 11, 12, quoted by Holdsworth, H.H.L., ix, 91; Count 
de Wall's Case (1848), 6 "Moore P.C. 216. 
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is changed, and the wife follows the nationality of her 
husband, in the sense that she is a British subject if he is 
a British subject and an alien if he is an alien.*° There are 
exceptions to this rule, and the worst cases of hardship have 
now been provided for.“ 

It may also be mentioned that a woman who marries 
a peer thereby acquires all the rights and privileges of the 
peerage so far as they are open to women.** Thus she 
becomes entitled to the privilege of trial by peers. 

(6) Income Tax. Another statutory extension of the 
notion of unity is the rule that a man is assessable in respect 
of the income tax and surtax of his wife living with him.“ 
No assessment can be made upon the wife, and conse- 
quently the penal provisions of the tax laws can be directed 
only against the husband. The rule is clearly capable of 
working injustice, particularly where a man of small means 
marries a rich woman who is unwilling or unable to put 
him in funds to meet the tax demand. The injustice is 
aggravated by a judicial ruling that, since no liability is 
imposed upon the wife, a husband who has paid tax in 
respect of his wife’s income has no right of indemnity 
against her. Also, if she has died, leaving her property 
elsewhere, he has no right of indemnity against her executors. 

This provision of the Income Tax Act was presumably 
inserted for the convenience of collection. It does not itself 
follow from the common-law doctrine, except that it would 
probably not have been politically possible had there not 
already been a long tradition of the wife’s subordination to 
the husband. 

(7) Insurance. Another part of the law that may at first | 
sight seem to have something to do with the doctrine of 
unity is that of insurable interest in life assurance. Section 1 
of the Life Assurance Act, 1774, provides that no insurance 
shall be made on the life of any person wherein the assured 
shall have no interest. By section 3, no greater sum can be 
recovered under a policy of insurance than the value of the 


40 British Nationality and Status of Aliens Act, 1914, s. 10 (D, as amended 
by the British Nationality, etc., Act, 1933. The Act of 1914 re-enacted 
earlier legislation. 

41 See s. 10 (2)—(6) of the Act of 1918, introduced therein by the Act of 
1933 (last note). 

42 ee Barnes J. in Cowley v. C., [1900] P. 118 at 122; on appeal, [1901] 

.C, 450. 
43 Income Tax Act, 1918, General Rules, r. 16. 
44 Re Ward, Harrison v. Ward, [1922] 1 Ch. 517. 
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interest. On the construction of these words it has been 
held that ‘interest’ means pecuniary interest.** Neverthe- 
less it has also been held, by way of exception, that a man 
has an insurable interest to any extent in his own life.** As 
_ Farwell L.J. pointed out in Griffiths v. Fleming (1909),*” no 
one can have a pecuniary interest in his own life, and thus 
the exception must be based on the interesting ground that 
an insurance by a man on his own life, though not expressly 
-excluded from the statute, is not within the mischief of the 
statute. Nor have the Courts stopped there. In Reed v. 
- Royal Eachange (1795)** Lord Kenyon laid it down in a 
` casual way that every wife has an interest in her husband’s 
life. The third step was taken as late as 1909, in the case 
of Grifiths v. Fleming, already mentioned, when the Court 
of Appeal held that a man has an insurable interest in the 
life of his wife. Farwell L.J. held that the decision in 
Reed’s Case was ‘on the same grounds on which evidence of - 
insurable interest in the insurer for his own life would be 
excluded, namely, that the case was not within the mischief 
` of the Act’.*® ‘If this be so’, he added, ‘it follows that the 
same principle must be applied to the insurance by the 
husband of the wife’s life; a husband is no more likely to 
indulge in “‘ mischievous gaming’’ on his wife’s life than a 
wife on her husband’s.’ Nevertheless Vaughan Williams L.J. 
in the same case, quoted °° without disapproval the decision 
in Halford v. Kymer (1830),°* that a father has no insurable 
interest in the life of his son. Once again, a rule that is 
seen to be reasonable in the case of husband and wife is not 


extended to the relationship of parent and child, notwith- ` 


standing that it would be equally reasonable there. Despite 
this illogicality, it does not seem from the cases that the 
rule that spouses have insurable interests in each other’s 
lives was developed as a deduction from the doctrine of 
unity. : 
The picture presented by these different departments of 
the law is a somewhat complex one, and it cannot be said 
dogmatically that the fiction of unity is or that it is not 
part of modern English law. All that can be observed by 


45 Halford v. Kymer (1830), 10 B. & C. 724. 

46 Wainewright v. Bland (1835), 1 M. & Rob. 481; (1886), 1 M. & W. 32. 
47 [1909] 1 K.B. 805 ab 821. 

48 Peake Add. 70. 

49 At p. 821. 

50 At pp. 813-4. 

51 10 B. & C. T24. 
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way of fotos is that the. fection has been applied in 


- certain contexts, but that in almost all of them it has 
~o subserved - public policy, or at least- -humanitarianism. A 


“doctrine that-thus enables the Judges to mould other rules 


of law in accordance with public policy or humanitarianism . 


-is not lightly to be cast aside; but it. is submitted that it 
-ought to be ‘used only to bolster up a decision arrived at on 


‘other grounds, and it is not in itself a satisfactory basis. of 
i --dëcision. 


ee L. Wr.iams. 


EXPERT EVIDENCE 


THE ever-widening range of scientific and technical know- 
' ledge provides the Courts of law with new or improved 
means for the investigation of truth. Is the Law of 
Evidence as it stands today capable of making full use of 
this knowledge? Are the conditions under which English 
Courts receive expert evidence calculated to assist to the full 
in the ascertainment of truth? 

English Law of Evidence recognises that in certain cases 

involving scientific or technical questions the Court may 
- require the assistance of persons (experts) who, on account of 
special studies or experience, are conversant with matters of 
science and/or professional skill which are beyond the range 
of the tribunal. Little effort has been made to ensure that 
the evidence of experts is made available to the Court under 
conditions which guarantee, so far as possible, the reliability 
of the information presented. English law considers and 
treats experts as witnesses. Unfortunately, the customary 
safeguards calculated to ensure the credibility and veracity 
of testimonial evidence of a witness are in the case of experts 
in some respects unnecessary and unsuitablé, in others 
insufficient. 
‘A witness proper testifies before the Court to what he 
has, in the past, seen or heard with regard to the facts in 
issue; his testimony, in other words, refers to ‘res gestx’ of 
which he has gained casual perception on account of circum- 
stances or situation peculiar to him. The number of witnesses 
who have personally observed the matters in issue is of 
necessity limited. Since a witness cannot be replaced, he 
must be heard in Court such as he is: a notorious liar, a child 
whose intellect is not yet fully developed should not be 
excluded ; a person’s partiality and bias may be obvious from 
the outset, but his evidence must be received. Only in the 
examination of the witness and in the assessment of the value 
of: his evidence can the Court protect itself against the short- 
comings of this instrument of proof of which it is aware.’ 


1 Sec, for instance, A. C. Mitchell, The Scientific Detective, Cambridge, U.S.A., 
1931. 


2 A person who informs the tribunal of facts of which he has gained casual 
perception in the past is properly treated as a witness even if he happens 
to possess particular knowledge or qualifications which enabled him to draw 
conclusions from what he has seen or heard which other witnesses (or the Court) 


82 
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In certain respects the Courts find themselves in a more 
favourable position in cases which involve facts and 
circumstances for which technical or scientific expert evidence 
is required. In most fields of specialised knowledge and 
experience, there exist a number of persons capable of giving 
scientifically reasoned opinions on technical questions which 
may be required. The Court, in such a case, has a choice; 
it is not limited to such instruments of proof as chance has 
thrown in its way.. The law can, at least to some extent, 
ensure that the expert or experts who are heard are qualified 
and fit to fulfil the function assigned to them. It is, on the 
other hand, imperative (much more so even than in the case 
of witnesses) that every possible safeguard be taken to avoid 
any possible bias and partiality of the expert. The reason is 
obvious: the more complicated and specialised the questions 
involved and the methods adopted by the experts, the greater 
_ is the dependence of the tribunal on their opinions and 
findings.” If there are certain subjects on which the Court 
cannot, for lack of special knowledge or experience, form its 
own conviction, it is likely also that it cannot properly assess 
the value of opinions and other evidence covering such 
subjects. As a desideratum, experts should inform the Court 
of the facts on which their view of the question submitted to 
them is based and the Court should be furnished with the 
necessary scientific criteria for application to the facts estab- 
- lished in evidence. To expect, as English law does, the 
expert to place before the Court the ‘basic facts’ and to 
explain and assist the Court in understanding the material, 
may, however, become a hopeless endeavour where compli- 
cated calculations or principles are involved. It is a fallacy 
to assume that the Court can always be put in a position to 
ascertain whether the conclusion which the expert draws 
from the basic facts to complicated propositions are sound, 


could not have drawn. Continental lawyers make a careful distinction 
between expert witnesses who possess technical or scientific training which 
enabled them to make reasoned observations during past events and are 
treated like witnesses, and experts (periti) whose function it is to give 
reasoned opinions on abstract questions and facts submitted to them. 

3 Recognising that in certain circumstances opinion is difficult to distinguish 
from fact and that it is indeed impossible for experts to limit their testimon, 
to facts without expressing the conclusion drawn from such facts, English 
law has always excepted expert testimony from the operation of the so- 
called Opinion Rule which renders opinions, inferences and beliefs of indi- 
viduals generally inadmissible evidence in a Court of law. The Opinion Rule, 
based historically and logically on the old demarcation line between the 
province of witnesses and that of jurymen, embodies the consideration that 
any expression by the witness of his opinion regarding any fact before the 
Court represents an interference with the task of the Court. 
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and it is an'even greater fallacy to believe that this task will 
be in any way simplified if opposing experts draw different — 
or even directly contradictory conclusions from the same 
‘ basic facts ’.* 

Yet this is the practically inevitable result of the fact that 
our Law of Evidence leaves it entirely to each party to 
call, among its witnesses, one or several specially qualified 
persons who are to testify for them to scientific or technical 
questions which are likely to arise. Moreover, since no very 
stringent tests are applied in assessing the amount of scientific 
or technica! qualifications required to enable a man to set 
_ himself up before the Court as an expert, the parties are 
encouraged to search for experts who support their case. 
Frequently diametrically opposed expert opinions are pro- 
pounded at the hearing.” Experts tend by experience in 
English Courts to be biased in favour of the side which 
called them, took a proof of their evidence and is paying 
their ‘ expenses ’.° 

The danger that, among conflicting expert evidence, the 
Court may be induced to believe the expert who has succeeded 
in putting forward his views in the most persuasive’ and 
plausible manner,’ cannot be forestalled by the rule that ‘ an 
expert must not be asked the very question which the Court 
-is to answer’. This frequently leads to nothing but a play 
with words; thus, in Rich v. Pierpoint (1862), 3 F. & E. 85, it- 
_ was held that, while a doctor must not be asked whether on 
the evidence he has heard he considers that there has been 
want of medical skill or whether there was negligence in the 
treatment, he may be asked whether he considers that there 
was anything improper in the treatment.’ 


4 Cross-examination, moreover, frequently converts an expert who is trying to 
be impartial into one who is partisan when he finds himself attacked and 
his authority is challenged. 

5 To avoid loss of time and expense involved in calling medical evidence at 
the hearing of an action, an order can now be made in interlocutory pro- 

ceedings before the High Court that medical reports be agreed between the 

parties, if possible, and that failing agreement the medical evidence he 
limited to two witnesses on each side (Cp. Harrison v. Liverpool Corporation, 

[1943] 2 All E.R. 449). 

In the United States, it is said, private experts can be found who will set 

themselves up as true advocates of the party calling them, and whose fees 

depend not only on their professional eminence, but also upon their rhetorical 
gifts (Shientag, 22 Cornell Law Quarterly, p. 192 ff.; Tchernoff-Schonfeld, 

Eapertises Judiciaires, Paris, 1932, p. 215 ff.). : 

Juries are said to be easily swayed by an expert with impressive qualifications 

who makes a sufficiently emphatic and positive statement. 

The proper and usual form is to ask the expert what, assuming euch and , 

such facts, is his opinion. The jury is then left to say whether the assumed 

facts exist. 


o 
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Judges attach only slight value to expert evidence (cp. 
e.g., Bailey v. Clark, [1902] 1 Ch. 670); they feel that the 
innumerable contradictions in the statements of the experts 
will, in the most complicated cases, finally throw them back 
upon their own resources. English Courts are reluctant to 
extend the ambit of expert evidence.’ If, in a case involving 
complicated scientific or technical details which the Court is 
unable to resolve without expert assistance, the Court cannot 
come to any conclusion whether the expert opinion or 
_ opinions it has received are sound or not, or if it does not 

-feel capable of overcoming the confusion created by con- 
trasting expert evidence, ‘the position is simply that the - 
_ point is not proven and the loss falls on the party which bears 
the burden of proof on that issue’ (per Lord Sumner in 
Australia v. Nautilus, [1927] A. C. 158). 

In Continental jurisprudence the question has, indeed, 
- been mooted whether, bearing in mind the difference’ of 
definition of the terms ‘witness’ and ‘expert’, an expert 
can or should properly be regarded as an instrument of proof 
at all. The function of the Court is considered to fall into 
two parts: to receive the evidence brought forward by the ` 
parties, and to render judgment. Where the Court consists of 
Judge and a special jury composed of men with particular 
experience and knowledge (for instance, merchants), -the _ 
_ “expert knowledge of the jurymen forms part of the knowledge 

of the Court, since the jurymen are members of the tribunal 
and take part in the deliberations and in the decision of 


*. the Court.?° The Rules of the Supreme Court (R. S. C., 


` Order XXXVI, r. 2) make it possible in special circum- 
stances to call upon persons with particular knowledge and 
experience to take a place on the bench as assistants of the 
‘Court. If such assessors do not inform the tribunal, they 
cannot by definition be instruments of proof; they become 
‘auxiliaries of the Court, ‘collaborators in the task of 
-discovering the truth’ (cp. Gulson, Philosophy of Proof, 
Nr. 546). The appearance of assessors is not frequent in 
‘English Courts except for nautical assessors in maritime 


® Thus, in prosecutions for obscene publications, experts with literary knowledge 
ara not allowed to give evidence whether a book in question can reasonably 
be described as obscene or indecent, because, it is said, they would be seeking 
to decide the very issue before the. Court, że., whether the law has been. 
contravened. ; 
10 Cp. for example Hagen v. National Provincial Bank, [1938] 1 K.B. 169, 
. where counsel was anxious to secure a more knowledgeable City Special Jury 
in preference to a common jury. 
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cases. The legal position of such nautical assessors was 
carefully considered by Lord Sumner in the Nautilus Case 
` (ubi supra, at pp. 150-158), and the Judge came to the 
conclusion that such experts were not in any way entrusted 
with judicial functions, but were proper instruments of proof, 
since they remain ‘ sources of evidence as to facts’, namely, 
maritime customs and experience. It followed that ‘ assessors 
only give advice’ and that the Judges need not take it.™! 

Continental systems define an expert as a person who 
conveys to the tribunal scientific information on abstract 
questions of fact. This information is evidence, so long as 
it is submitted like all other evidential material, to the free 
evaluation and appreciation of the tribunal; the Court is not . 
bound to act upon it, if it regards the opinion as speculative, 
_ inaccurate or untrustworthy.’” 

Most Continental systems have, on the other hand, 
recognised the fact that the Courts will in practice frequently 
bé obliged to act upon the scientific information or opinion 
given by experts, and have taken safeguards to ensure that 
such expert evidence shall be objective and valuable. 

In France, the problem of expert evidence has received 
_ considerable attention both from legislation and in authori- 
. tative textbooks, and a comparison with French law may 
prove not without value. The French Code de Procedure 
Civile (Titre XIV) contains a detailed set of rules governing 
the position and evidence of experts in civil actions.** When- 
ever in proceedings questions arise which cannot be resolved 
without special technical or scientific knowledge, the Courts 
may, upon application of the parties or ew officio, charge 
scientists or professional men with the task of furnishing an 
expert report (‘expertise’). The choice of the persons to 


11 A peculiar position is occupied by medical referees under the Workmen's 
Compensation Acts, see Batt, p. 412. There is some authority for saying that 
the Court is bound to accept medical opinion of referees as true if uncontra- 
dicted (cp. Evans v. Gilbie (1926), 96 L.J .K.B. 117). 

12 Not so in Greece: Art. 298, Code of Civil Procedure of Greece quoted by 
Fragistas, Rechtsvergleichende Betrachtungen, p. 10. 

13 In French criminal proceedings, the appointment of the expert or experts 

. rests exclusively with the Court. The expert reports orally at the hearing 
the results of the scientific investigations which he hes carried out. Even 
if the expert submits the result of his work in written form, he must be 
called and heard to introduce his report and can be asked to give such 
supplementary explanations as may be required (Garraud, Traité d'Instruc- 
tion Crim., Vol. I, p. 628). In criminal trials the expert is sworn like a 
witness and liable to prosecution for perjury if he asserts false facts, but 
not, of course, for his opinions (Garraud, Droit penal frangais, Vol. V, 
p. 298). The subject receives no detailed attention in the French Code 
d'Instruction Criminelle. 
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be nominated rests in the first place with the parties 
(arts. 804, 805 C.Pr.Civ., not so under the Draft Code of 1984, 
art. 171); the Court is bound by their choice if they agree; 
if they do not, the Judge selects suitable persons. The 
appointment itself is in the hands of the Court. 

The number of experts is usually three, but in any case 
an odd number, in order to facilitate the formation of a 
majority (art. 308 C.Pr.Civ.). The parties are, on principle, 
free to confide the task of preparing the ‘expertise’ to 
anyone they like without restriction, but in practice they 
select eminent persons who possess special qualifications to 
deal with the question at hand (Cuche, Procedure Civile, 
pp. 582-584). A party may reject (‘recuser’) any expert 
proposed for the reasons which give rise to objections 
(‘ reproches °) in the case of witnesses (art. 810). 

The Code de Procedure Civile mentions the ‘ expertise’ in 
no other form than by written report; this is in accordance 
with the predominantly written character of civil proceedings 
in France. The time taken for the furnishing of the report is 
said to be one of the reasons for the inordinate delays occurring 
in French proceedings; the report must now, under a law 
passed in 1985, be submitted within a maximum period of 
three months.** Even where there is more than one expert, 
one report only is drawn up (art. 818); it falls into two parts: 
a statement of the research, experiments and other investiga- 
tions which have been carried out, and the opinion of the 
„experts, i.e., the conclusions drawn from the exposition of the 
facts. The report is frequently accompanied by elaborate 
plans and drawings. According to the express provision of 
art. 828 C.Pr.Civ., the expert report does not in any way 
bind the Court; it is intended to furnish the Judge with the 
assistance necessary to enable him to form a reasoned judg- 
ment (Dalloz, Expertise, p. 12 ff.). 

‘Dominant French opinion holds the view that experts as 


14 For medical experts official lists exist at all Courts from which the choice 
is made. In some European countries, e.g., Germany and Austria, the 
Courts establish lists of publicly accredited experts for certain branches of 
knowledge from which the choice is normally made (Art. 851, Austrian ZPO). 
In Austrian law, the choice of the person of the expert is entirely with- 
drawn from the influence of the parties, since they cannot even by agree- 
ment bind the Court to accept any particular person (Sperl, Handbuch, 
444 fi). 

Under the German and Austrian Civil Procedure Codes, the evidence of the 
experts appointed by the Court is given viva voce in Court, or occasionally 
before a commissioned Judge. The Court may ask for expert opinions 
(‘Gutachten’) to be submitted in writing, but this does not dispense with 
the expert’s obligation to appear and give evidence at the hearing. 


1 


an 
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defined in the French Code of Civil Procedure cannot—as in 
England they must—be regarded as witnesses, and some 
writers go as far as to deny that they can be considered as 
instruments of proof at all. Glasson (Traité de Procedure 
Civile, Vol. I, p. 617 ff.) argues that the experts exercise ‘ une 
partie de la jurisdiction’ and regards them as assistants of the 

vibunal, carrying out a ‘ truly public function °. Glasson’s view 
is based in the first place on the fact that, even though the 
parties may choose the persons of the experts, it is the Court 
which appoints them and invests them with their function. 
But there are a number of other points which speak in favour 
_of his argument. Experts can refuse to accept the office 
(art. 816), while witnesses are, of course, obliged to testify 
whether they like it or not. When carrying out their investiga- 
“tions (‘operations’), for example, when undertaking an 
inspection or an experiment, experts are entitled to put 
questions to the parties or their counsel present, and can 
even, according to some authorities, call in third persons who, 
though not as witnesses, may provide them with information. 
‘All information thus obtained forms part of the expert report. 
In support of his view, Glasson finally quotes French decisions 
which apply to experts the provisions of art. 224 of the Code 
_ Penal (‘ outrage’) which threatens punishment for insulting 
behaviour towards persons in ‘ official position °. 

By ruling that the experts should provide the Court with 

_ one report only, French law has avoided the danger of contra- 
` dictory expert evidence which looms so large in English Courts. 
Nor has it overlooked the possibility of the Court being faced ` 
‘with insufficient or unsatisfactory evidence which Lord Sumner 
discussed in the Nautilus Case (ubi supra). If the French 
Court comes to the conviction that it has not received sufficient ` 
explanation of the technical or scientific questions involved, it 
is not thrown back upon its own resources. Art. 822 C.Pr.Civ. | 
enables the Court to select and appoint—independent of the 

wishes of the parties—one or three new experts with the task 
of furnishing a new report. 

As a result of the elaborate provisions of the Code de 
Procedure Civile, experts enjoy considerable credit and reputa- 
tion in French Courts. Some French practitioners are, indeed, 
of the opinion that French Courts are inclined to accept 
expert evidence too lightly at its face value (Appleton, Avant 
Projet (1984), p. 8, Tchernoff-Schonfeld, ubi supra, p. 15), and 
assert that the Courts have fallen into the ‘bad habit’. of. 
throwing their responsibility too often, and unnecessarily, upon 
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. experts (Arminjon, 1936 Bulletin de Legislation Comparée, 
“pp. 226)28 0 j a 7 
:: In English Courts, where choice and nomination, and ‘not 
_ least the actual examination of the expert is left at the beck 
-` and call of the parties, experts enjoy little credit. Lord 
‘.-Campbell’s view, expressed a hundred years ago in. the Tracy 
` „ Peerage Case (1848), 10 Cl. & F. 191, ‘ skilled witnesses come 
_. with such a bias on their minds to support the case in which 
- „they are embarked that hardly any weight should be given to 
~- their evidence’, still- holds good to a large extent today. 
`: Between the two extremes of utter scepticism of and undue 
`- reliance on expert evidence the Courts must steer their course 
--warily, and the law -ought to be so framed as to assist them’ 
in this task. a 
i ar: 3 H. A. HAMMELMANN. 


16 For this reason, the Avant Projet 1934 C.Pr.Civ. prescribes: ‘ An expertise 

__cannot be ordered by the Judge except to aid him in throwing light on 

~“ facts, documents and circumstances of a purely technical kind, knowledge 
of which is useful for the solution of the case. The expert report may not’ 
„deal with the legal aspect of the matter... .’ 


VALIDITY OF GUARANTEES FOR 
DEBTS OF MINORS 


I. In Coutts and Co. v. Browne-Lecky and Others (1946), 
62 T.L.R. 421, the second and third defendants had guaranteed 
the amount of an overdraft granted by the plaintiff bankers 
to the first defendant, an infant. The second and third 
defendants contended that the plaintiffs could not recover from 
them because under section 1 of the Infants Relief Act, 1874,* 
they could not have recovered from the first defendant. All 
the parties knew throughout that the first defendant was an 
infant. Oliver, J., held that the plaintiffs could not recover. 
Under section 1 of the Infants Relief Act the loan to the first 
defendant was ‘ absolutely void’. There was therefore no 
liability on the part of the infant. A guarantee was a contract 
to make good a debt, default or miscarriage of another person. 
But in this case there was no debt, because the statute says 
so; there was no default, because the first defendant was 
entitled to refrain from paying; for the same reason there was 
no miscarriage. On principle there was therefore no liability 
on the part of the second and third defendants. There was, 
however, a dearth of authority in English law on the subject. 
There was no English case in point, apart from Wauthier v. 
Wilson,’ where two of the Judges in the Court of Appeal had 
made obiter remarks to the effect that a guarantee of a trans- 
action that was void under the Infant Relief Act would itself be 
‘void. Thus the Court felt constrained to rely on two persuasive 
authorities, one of them being a Scottish case and the other a 
quotation from Pothier. In Swan v. Bank of Scotland? the 
House of Lords held that under Scottish law a guarantee of 
a transaction that was void on the ground of illegality was 
also void. ‘The only difference between those facts and the 
facts before me’, said Mr. Justice Oliver, ‘is that there is no 
illegality about the present transaction. Save for that differ- 
ence, the facts in this case appear to me to be identical in 
principle.’ Pothier’s views were not ascertained from his 
original writings. Bench and Bar alike relied upon a citation 
contained in de Colyar’s work on Contracts of Guarantee,‘ 
1 37 & 38 Vict. c. 62. 
2 (1912) 28 T.L.R. 239. 


3 (1836), 10 Bli. (N.s.) 627. 
4 8rd ed. (1897), p. 210. 
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where the following ‘sentence is quoted from Evans’s 
translation of Pothier: 


As the obligation of sureties is, according to our 
definition, an obligation accessory to that of a principal 
debtor, it follows that it is of the essence of the obligation 
that there should be a valid obligation of a principal 
debtor ; consequently if the principal is not obliged, neither 
is the surety, as there can be no accessory without a 
principal obligation according to the rule of law. 


In these circumstances Mr. Justice Oliver concluded that 
he was bound by both—a clear legal principle and the decision 
of the House of Lords in Swan v. Bank of Scotland. This is 
therefore a case which is of particular interest to comparative 
and civilian jurists. Here is one of those, now comparatively 
rare, decisions where the civil law has been used as a persuasive 
authority. The result is disappointing. The Judge’s own 
language shows that it did not fully satisfy him. That persons 
like the guarantors in this case should escape a liability that 
they undertook with the full knowledge of what they were 
doing is obviously strange. It is submitted that neither the 
civil law nor legal principle justify this result. 

II. One of the fundamental principles of Roman law was 
that the fideiussio, the Roman cautionary contract which has 
formed the model for all its contemporary civilian equivalents, 
is, what is now generally called, an accessory contract : 


Fideiussor obligari non potest ei, apud quem reus 
promittendi obligatus non est.° 


And °: 
Fideiussores . . . eorum obligatio accessio est principalis 
obligationis nec plus in accessione esse potest quam In 
principali re. 


From Roman law this rule was taken over into the modern 
civilian legal systems. But from Roman law another rule was 
similarly taken over. It is stated in Pothier’s work a few 
pages after the sentence which Mr. de Colyar quoted, and it 
considerably modifies that sentence. 

In Roman law fideiussio could be used to guarantee not 
only ordinary debts, but also the so-called natural obligations. 


5 D. 46. 1. 16. pr. (Julian). The term ‘ accessory contract ' is not Roman. 

6 Inst. 8. 20. 5; Gaius III, 126. The meaning of these passages is disputed. 
Against the interpretation adopted by the Pandectist interpreters see Ricco- 
bono, Mélanges Cornil, Vol. II, p. 809, note 1, and Beseler, Zeitschrift der 
Savignystiftung (Rom. Abt.), Vol. XLVII, p. 56. 
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Ac ne illud quidem interest utrum civilis an naturalis 
obligatio sit cui adiciatur.’ 

The term and conception of natural obligations is not known to 
English law. In Roman law it developed during the period of 
the Empire. Not al] cases of natural obligations were treated 
alike. In three respects, however, the same treatment applied 
to all kinds of natural obligations: none of them could be 
enforced by an action against the debtor in Court; the debtor 
of a natural obligation who had paid to his creditor could 
not recover what he had paid; securities given for a natural 
obligation were fully valid and enforceable.’* 

One of the cases of natural obligations arises in connection 
with transactions of minors. Transactions concluded by 
infants of under seven years of age were void. Transactions 
concluded by minors between seven and twelve years of age 
required the authorisation (auctoritas) of a tutor. If the tutor 
had not given his auctoritas, the minor was nevertheless not 
free from all liability. In the first instance, he was by the civil 
law bound to return anything still in his possession by which 
he was unjustly enriched. But even where no such enrichment 
existed, the transaction of which the tutor had not approved 
was not simply void. It was considered as imposing upon the 
minor a natural obligation. Such an obligation was sufficient 
to serve as the basis for a guarantee.” Minors between the 
ages of twelve and twenty-five could conclude valid contracts. 
Where owing to their minority they had been induced to 
enter transactions that were unfavourable to them or where 
their curators had entered such transactions for them, they 
could claim restitutio in integrum. Where a debt incurred by 
the minor was in consequence cancelled, this should automati- 
cally have resulted in the cancellation of any obligation 
incurred by a person who had guaranteed such a debt. 
However, 


qui sciens prudensque se pro minore obligavit, si id 


7 Gaius III, 119a, see also Inst. 3. 20. 1. 

8 See Buckland, Textbook, 2nd ed. (1932), pp 552 ff.; Jors-Kunkel, Römisches 
Recht, 2nd ed. , (1935), 167. 

? D, 46.2. 1. 1 (Ulpian) ; 46. 3. 95. 4 (Papinian). The differences between 
these and other texts, see e.g., D. 12. 6, 41 (Neratius) are explained as a 
consequence of the fact that the law as-stated in the text is a comparatively 
late development, Buckland, l.c., Moyle, Institutions, p. 165. The validity 
of a guarantee for the debts of a pupillus, entered without the consent of the 
curator, seems to be post-classical. That the obligation of the pupillus is a 
naturalis obligatio seems to be a view which was not adopted earlier than in 
the time of Justinian, see Flume, Studien Zur Akzessorietét der römischen 
Bitrgschaftsstipulationen (1932), pp. 77 f. 
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consulto consilio fecit, licet minori succurratur, ipsi tamen 
non succurretur, ° 


Where the guarantor knew that he was guaranteeing the debt 
of a minor he remained therefore bound, notwithstanding the 
fact that the minor obtained restitution.” 

This system has been preserved in South Africa. Grotius 
had written ': 


One can be surety not only for obligations which are 
enforced by the civil law, but also for obligations which 
are based on natural law only.... Thus it may happen 
that a surety may be legally compellable and the principał 
debtor not. 


Grotius does not specifically mention the case of a minor’s 
transactions. But Voet and van Leenwen™ state expressly 
that a guarantee for the debt of a minor is fully valid and 
binding. There is no reason to assume that contemporary 
South African law would make any difference between the 
guarantee for the debt of a minor of over or under twelve years 
of age. 


The position is similar in Scottish law. Erskine says `°: 


Fidejussion may be interposed to an obligation merely 
natural in which the cautioner is effectually bound, though 
the principal debtor should get free. 


Stair?’ has expressly mentioned obligations of minors as an 
example of the possibility that the principal debtor may not 
be liable, while the cautioner is bound. It seems likely that 
this applies only to those cases where the cautioner knew of the 


10 Paul. sent. 1. 9. 6; see also D. 46. 3. 95. 3 (Julien); C. 2. 34. 1 and 2. 
The Pandectist writers held fast to the view that the guarantor was liable 
only if he knew that the principal debtor was a minor: see Savigny, System 
des heutigen rémischen Privatrechts, Vol. VII, pp. 220 ff., Puchta-Rudorff. 
Vorlesungen über das heutige römische Recht (5th ed. 1862), Vol. IL, p. 269. 

11 On the Senatus Consultum Macedonianum and its effects on loans given to a 
filius familias, see note 27, below. 

a ne 8, 3. 22; the quotation in the text is from Professor Lee's translation, 

1 ~ 1.9, 

14 Decker’s ed., Vol. II, p. 39. i 

`15 Nathan, Common Law of South Africa, Vol. II (1904), p. 899; Wille, Prin- 
ciples of South African Law (1937), p. 387; Wille and Millins, Mercantile 
Law of South Africa, 10th ed. (1941), pp. 274 ff.; see also Worthington v. 
Wilson, [1918] T.F.D. 106. Maasdorp, Institutions of South African Law, 
(4th ed.), Vol. II, p. 420, agrees, notwithstanding the erroncous statement 
that guarantees of natural obligations are invalid in South Africun Law. 
Weessels, Law of Contract, Vol. IL (1987), pp. 1090 f. 

16 Principles, ITI, 3. 24 (20th ed. by Rankine, 1903), p. 386. 

17 1. 17. 11, sce also Bell, Principles I, 251, Gloag-Henderson, /ntrodurtion, 
ra ed, (1939), p. 197; Wallace and McNeil, Banking Law, Tth ed 119838), 
P. : : 
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minority of the principal debtor. In the only reported case, 
Stevenson v. Adair, it was held that a cautioner in an inden- 
ture of apprenticeship, entered into by a minor without the 
consent of his father, was bound in accordance with the terms 
of his obligation, if the minor deserted the service of his master. 
The argument used by the Courts was that the cautioner is 
presumed to know whether or not the principal debtor is a 
minor and that he must be presumed to have intended to 
guarantee the creditor against the loss arising to the latter 
from the principal debtor’s use of his right to plead his 
minority. It will be seen that Swan’s Case has no bearing on 
our problem. In Swan’s Case the transaction that had been 
guaranteed was illegal. A natural obligation does not arise 
from an illegal transaction. The difference between Swan’s 
Case and Coutts’? Case was therefore of decisive importance 
from the legal point of view. 

In the majority of the modern European and South 
American laws the legal position has only slightly changed.” 
Many modern legislators have found the conception of ‘ natural 
obligations’ too vague. The consequence is that it has been 
superseded or—in some laws?°—supplemented by a more 
specific rule. A considerable number of modern laws have 
followed the example of the French Civil Code in providing 
that the guarantor cannot plead a mere personal inability on 
the part of the main debtor. A new legislative principle has 
thus been developed which, it is submitted, incorporates a sound 
ethical principle. Nobody but the principal debtor himself can 
benefit by the fact that the principal debtor suffers from a 
personal disability. The legal provisions relating to personal 
disabilities are intended for the protection of the person 
affected by that disability. It follows that others cannot share 
in this protection. To this extent the rule that the contract 
of guarantee is accessory to the main contract is inoperative. 

There are, of course, many variations in the texts of the 
statutory provisions in the various individual legal systems. 
Personal disabilities do not everywhere have the same legal 
effect. This is responsible for some of these differences. Thus 
in French law contracts entered into by a minor are only in 
comparatively rare cases void. In those cases in which the 
Code does not prescribe the observance of certain forms, 


38 10 M. 919 (1872). 

19 See for details A. B. Schwarz, Garantievertrag und Biirgschaft, in Rechts- 
vergleichendes Handwörterbuch, Vol. TIT (1981), pp. 593 ff., at p. 605. 

20 E.g., Quebec Civil Code, art. 1932 (2), and Malta Civil Code, s. 1695 (2). 
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devised in the interest of the minor, the transaction can merely 
be rescinded. If the minor has been emancipated—which is 
possible only if he has completed his fifteenth year of life— 
rescission is only possible if the minor has actually been put 
at a disadvantage by the transaction. Rescission is a defence 
which must be pleaded: the fact that the case warrants the 
assumption that a contract can be rescinded is not sufficient.” 
This explains the wording of section 2012 of the Code Civil: 


A guarantee can exist only in relation to a valid 
obligation. 

It is nevertheless possible to guarantee an obligation 
although the latter can be annulled in consequence of a 
defence that is strictly personal to the debtor, as, for 
example, in the case of minority. 


There is no need here to dwell upon the various questions of 
interpretation, which have engaged the attention of French 
jurists in connection with this rule. Planiol’s verdict ** that the 
rule is ‘ somewhat obscure ° is hardly justified. The argument 
by which the legislator justified it was, that in the cases covered 
by the rule the guarantee was given for the purpose of protect- 
ing the creditor just against the possibility of the debtor 
pleading his incapacity. There seems therefore little ground 
for the extensive interpretation favoured by a number of 
French authorities, according to which the rule applies to every 
case of a ‘natural obligation °. A number of other Codes 
under the influence of the French Civil Code and its interpreters 
have, however, paid regard to this interpretation by re-intro- 
ducing the conception of ‘ natural obligation ’ which the French 
Civil Code had tried to dispense with.” 


21 Art. 1128-1125; 1305-1814 Code Civil. 

22 Planiol et Ripert, Traité élémentaire de Droit Civil, 11th ed, (1987), Vol. II, 
817. Similar criticism by Colin et Capitant, Cours élémentaire de Droit Civil 
Français, Vol. II, 8rd ed. (1921), p. 784: ‘La solution de l'article 2012 2e. 
l. demeure donc une anomalie juridiquement inexplicable’; see also Wahl, 
in Baudry-Lacantinerie, Traité théorique et pratique de Droit Civil, 
Vol. XXIV (8rd ed., 1907), p. 505. This criticism is largely due to the fact 
that the legislator justified the rule of art. 2012 by the faulty argument that 
persons guaranteeing the debts of infants did so for the purpose of securing 
the creditor against the effects of the plea of minority. The wording, 
‘ Strictly personal to the debtor’ is obviously influenced by D. 46. 95. 3. 1 
(Papinian): ‘si debitor propriam et personalem habuit defensionem ’, 

23 See in this sense Wahl, l.c. p. 507, Josserand, Cours de Droit Positif Français, 
3rd ed. (1989), 2nd vol., p. 905. Contra, Planiol et Ripert, Traité Pratique 
de Droit Civil Français, Vol. TX (1932), p. 877, Aubry et Rau, Cours de Droit 
Civ. Français, Vol. VI (by Bartin; 1920), p. 219, note 5. 

24 See e.g., above note 20. Particularly characteristic is the re-interpretation of 
Iranian law in the sense of the governing opinion of French law by an 
Iranian lawyer, Dr, Ali-Abadi, Le Contrat de Cautionnement (Paris thesis, 
1938), pp. 88 ff. Other laws which have received the French rule are the 
Codes of Brazil (art. 1858 (2)), Roumania (art. 1653 (2)), Bulgaria (638), Chile 
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A difference that is in practice even more important relates 
to the question whether the guarantor is precluded from 
pleading the incapacity of the principal debtor in those cases 
only in which he knew of it when he entered the contract of 
guarantee, as in Coutts’ Case, or whether he is precluded even 
though he did not know of it. The Swiss Code of Obligations 
(art. 494 (8)) has preferred the first of these alternatives : 


It is possible to guarantee validly for the debt arising 
from a contract that is invalid on the ground of mistake 
or because of the main debtor’s minority, provided the 
guarantor knew when entering into the guarantee of the 
fact vitiating the main debtor’s consent. 


The same view has been adopted by the Franco-Italian draft 
Code of Obligations.” The Austrian legislator, however, has 
taken the opposite view (ABGB art. 1852): 


If a person has guaranteed for another person who 
owing to personal disabilities cannot enter into any 
liability, he is responsible as a joint debtor, even though 
he did not know of the disability. 

Most of the other Codes fail to mention the problem. French 
interpreters differ on the point.** On principle it appears 
strange that a guarantor should be liable although he believed 
himself to be guaranteeing a non-existent debt, while another 
who believed that he guaranteed a perfectly valid obligation 
should be free from all liability, merely on the ground that 
the principal debtor was under some personal disability. 

There is one group of laws which allows an exception from 
the rule that guarantees for the debts of minors are fully 
valid. In Roman law the Senatus Consultum Macedonianum 
provided that no action should lie against a filius familias who 
had borrowed money.” A guarantee for a debt barred by 
the Senatus Consultum was also invalid with the proviso that 
any money paid by the guarantor under his guarantee could 
not be recovered.” This rule has, strangely enough, survived 
in a number of contemporary laws, including, e.g., Spanish law 
(see Cod. Civ. art. 1824)”: 


(art. 2354), Poland (art. 626), Egypt (see Walton, Egyptian Law of Obligations, 
Vol. I (2nd ed., 1923), pp. 81 ff). 
25 Art. 710 (2). 
28 See Planiol et Ripert, Traité Pratique, l.c., p. 878, as against Wahl, le., 
505. 


p. 

27 The wording is given by Ulpian in D. 14, 6, 1, pr. See Buckland, lc., 
p. 425 ff. 

28 Marcian, D. 12, 6, 40, pr. 

29 Other codes in which the rule has survived are the Civil Codes of Portugal, 
art. 822 (2); Brazil, art. 1488, 1602 (2), 1529 
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A guarantee cannot exist without an obligation. 

It cun nevertheless be given for a debt which can be 
annulled by virtue of a purely personal defence on the 
part of the main debtor, such as minority. 

The rule contained in the preceding paragraph does 
not apply to the case of a loan given to a filius familias. 


Among the very few legal systems in Europe which do not 
contain any provision corresponding to art. 2012 of the Code 
Civil is German law. The Prussian Code of 1794 had included 
a rule similar to that of art. 2012 (see ALR XIV, 1, 254): 


If the main contract is invalid merely because of 
personal qualities on the part of the debtor, the guarantor 
is liable as a jomt debtor. 


According to the interpreters this rule applied whether the 
guarantor knew of the disability or not.°° The Prussian Code 
even contained a survival from the time of the Senatus Con- 
sultum Macedonianum in the form of a provision according to 
_ which all private debts of students were void and all guarantees 
for such debts unenforceable." But no trace of these rules can 
be discovered in the German Code of 1898. The German legis- 
lator refused to incorporate a rule validating a guarantee in 
cases where the principal debtor was under a personal dis- 
ability. The German Civil Code has placed greater stress on 
the principle of the accessory character of the guarantee than 
did the Prussian law and the usus modernus pandectarum. 
A rule forbidding a guarantor to plead the disability of the 
main debtor was discussed, but rejected. It was believed that 
such a rule would endanger the position of the minor—a rash 
conclusion neither justified by the legal position in those 
countries where such a rule exists, nor warranted by practical 
experience. The interpreters of the Code quickly pointed out °? 
that a promise to guarantee the debt of a minor given with 
full knowledge of the main debtor’s disability would not have 
to be considered as void. Such a promise would have to he 
interpreted as a guarantee or as some other, innominate form 
of contract. There is no reason to assume that it is void. 
It is not contrary to the policy of the law. The parties are 
free to shape their private relations in accordance with their 


30 Dernburg, Lehrbuch des Preussischen Privatrechts, Vol. II, 3rd ed. (1882), 
p. 708. 

31 ALR II, 12, 104. This was abolished by a statutory amendment of the Code 
in 1879. 


32 Eck, Vorträge über das bürgerliche Recht, Vol. I, 1903, p. 567; Enneccerus- 
Lehmann, Recht der Schuldverhdlinisse, 18th ed. (1982), p. 609. 
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own intentions. The rule that a contract of guarantee is 
accessory to the main obligation is merely of importance for 
the purpose of the classification and interpretation of individual 
contracts. A contract, which the parties do not want to 
depend upon the existence and extent of the principal obliga- 
tion, is not a contract of guarantee, but there is no reason why 
it should not be a valid contract. The words which the parties 
used would not matter, if it were clear in the individual case, 
that owing to the fact that there was no principal obligation, 
the parties could not have intended to conclude a contract 
of guarantee. 

It remains to consider whether the acceptance of the rule 
adopted by the majority of the Continental laws according to 
- which the guarantor cannot plead a personal disability would 
be possible in English law or whether it would be incompatible 
with any of the accepted principles of the English legal 
system. It is submitted that there is no reason why this rule 
should not be incorporated into English law. ‘ Infancy is a 
personal privilege of which no one can take advantage but the 
infant himself.’ This rule from Bacon’s Abridgment, quoted 
with approval by modern textbook writers,” expresses in the 
clearest possible form the same legal principle as art. 2012, 
Code Civil. This principle has even produced some practical 
consequences in modern English law. It is a recognised rule 
of English law that directors who have guaranteed an alleged 
debt of their company are liable under their guarantee even 
if the company itself cannot be sued, because the principal 
contract is ultra vires.™ In considering Coutts’ Case Oliver, J., 
found it difficult to appreciate the relation between this rule 
and the principle of the accessory character of the contract 
of guarantee. He said that he would have been grateful to 
Mr. de Colyar if, instead of merely stating that directors’ 
guarantees were valid notwithstanding the fact that there 
was no principal debt owing to the principal contract being 
ultra vires, he would also have stated why this was so. 
It is submitted that the justification for the rule, which 
Oliver, J., sought, lies in the principle stated in Bacon’s 
Abridgment. Personal privileges prevail only in favour of 
those whom they are intended to protect. The rule of ultra 
vires constitutes such a privilege. It protects the company, 


83 Cheshire and Fifoot, Law of Contracts (1945), p. 262. 
34 Yorkshire Railway Wagon Co. v. Maclure (1881), 19 Ch.D. 478; Wauthier v. 
Wilson and Another (1912), 28 T.L.R, 239; Garrard v. James, [1925] 1 Ch. 
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but not third parties. Minority is another personal privilege. 
It should not protect anybody but the minor. 

If this is the correct view, it does not even matter whether 
or not there is anything in the nature of a ‘ natural obligation ’ 
to support the guarantee. There is no such natural obligation 
where a company has concluded a contract that is ultra vires. 
Nevertheless the guarantee is fully valid and binding. But it 
may well be said that the legal position in English law, if an 
infant has concluded a contract that is covered by the Infants 
Relief Act, 1874, does not justify the assumption that there 
is no principal debt that could support a guarantee. Section 1 
of the Act states that certain types of contracts are ‘ absolutely 
void’, It has, however, long been recognised that this section 
does not mean what it says. It has been held that an infant 
who had paid money under a transaction declared ‘ absolutely 
void’ by the Act and who has received some consideration 
for what he had paid, could not recover his payments.” In 
support of this decision the Court invoked ‘ natural justice °: 
the Roman lawyers who spoke of ‘ natural obligations’ used 
therefore no very different language. Goods delivered to an 
infant under such a contract pass on delivery. The infant, it 
seems, can even recover damages for breach of contract though 
he cannot maintain an action for specific performance.** A 
transaction of this kind cannot, except by an abuse of 
language, be termed ‘ void’. Civilian legal theory possesses a 
term—so far, it seems, unknown to English jurisprudence— 
which correctly describes the situation: contracts of the kind 
under discussion are referred to ‘ negotia claudicantia °’, i.e., 
transactions ineffective in some regards, but effective in others. 
They do not produce all the results which a fully valid trans- 
action produces. But, unlike void transactions, they are not 

_wholly without legal effect. There is, it is submitted, no 
reason why among the results which such a transaction can 
produce there should not be the one that is at issue here: that 
a guarantee can be given in connection with this transaction. 

Ill. Only a few words are required to deal with the 
argument on principle that was used in Coutts’ Case. The 
argument proceeded along the following lines: a definition 
of guarantee was given; the facts of the present case were 
compared with that definition; it was found that these facts 


35 Valentini v. Canali (1889), 24 Q.B.D. 166; see also Ex p., Taylor (1856), 
DeG.M.&G. 257. 

36 Cheshire and Fifoot, l.c.; see Lush, J., in Stocks v. Wilson, [1913] 2 K.B. 
235, at p. 246, 
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did not fit that definition; it was concluded that in the 
present case there was no valid obligation. The last link 
in this chain is, of course, a non sequitur. But even if we 
disregard this aspect, the argument is faulty, because it is a 
misuse of a definition. It constitutes that form of misuse that 
is commonly characterised as ‘ Begriffsjurisprudensz ’ and 
whose grave error lies in the overestimation of the value of 
legal concepts. Definitions may be used to classify existing 
legal rules. They must not be used for the purpose of forming 
fresh rules. That is not a modern discovery made by the 
sociological or any other contemporary school of jurisprudence. 
It is a principle which already the classical jurists of Roman 
law recognised. ‘Non ex regula ius sumatur, sed ex jure 
quod est regula fiat.’ ° 

The law is a system of rules whose justification lies in con- 
siderations of justice, tradition and practicability. Where anew 
rule must be formed to cover a case for which the system does 
not yet provide, we may argue from the analogy of existing 
rules, from arguments of practicability or from those of justice 
between the parties. But we cannot argue from bare concepts. 
Concepts are formed to summarise the existing law. Ea 
hypothesi they have therefore nothing to say on the question 
of the new rule that it is desired to find. It is a valid 
argument in the present case that guarantees for the debts 
of minors perform a useful function, because they enable 
minors to obtain credits which they may require and which 
they may not be able to obtain without such valid guarantees,”** 
This is an argument of practicability to which importance 
must obviously be allotted. It is a valid argument that 
justice between the parties in no way justifies either the release 
of a guarantor who knew perfectly well that he guaranteed 
for a minor or the disappointment of a creditor who gave credit 
in reliance on such a guarantee. This is an ethical argument 
of, it is submitted, some strength. Finally, it is a valid 
argument that the interests of the minor which the law wants 
to protect, are not endangered by this solution. This is a 
systematic argument whose justification lies in the necessity 
for any legal system to preserve a certain amount of con- 
sistency. But there is no room for arguments of a pseudo- 
logical character, based on mere concepts. Such arguments 


37 D. 50. 17, 1. 

38 Sco Ehrenzweig, System des österreichischen Privatrechts, Vol. II, 2nd ed. 
(1928), p. iii; see also Guhl, Schweizerisches Obligationenrecht, 3rd ed. (1944), 
. 840; A. B. Schwarz, l.c.; Schöndorf Einführung in das slavische Recht, 
Vol. I (1922), p. 129, note 1. 
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cannot produce results that are ethically or economically 
satisfactory. Economically and ethically satisfactory results 
can be obtained only if ethical and economic arguments are 
adequately considered. , 

On the point that has been discussed here, there is 
practically unanimity among contemporary laws—including 
the law of the U.S.A., where, however, the argument proceeds 
on somewhat different lines.” It may be hoped that the 
opportunity may arise for a reconsideration of the rule in 
Coutts’ Case. 


E. J. Conn. 


39 In the U.S.A. guarantees for the debts of minors are considered as fully valid ` 
and binding on the ground that contracts of minors are merely voidable, not 
void, see Williston, Un Contracts (1920 ed.), 8. 484. 


STATUTES 
BORROWING (CONTROL AND GUARANTEES) ACT, 1946 


Tuts is a short Act containing two important contributions to 
the assumption of economic control by the State. - 

` In the first place, it makes permanent the need for Treasury 
consent to borrowing and raising of capital introduced as a 
war-time measure by the Defence (Finance) Regulations. By 
section 1 the Treasury is empowered to make orders for 
regulating, subject to such exemptions as may be specified, 
four types of transactions which embrace any issue in Great 
Britain or by a company incorporated in Great Britain of 
shares or other securities, the circulation in Great Britain of 
any offer of foreign securities, and the borrowing in Great 
Britain by any person of sums aggregating more than £10,000 
in any twelve months. The ambit of the section is wide, and 
provision is made to catch unit trusts. Provisions for enforce- 
ment and penalties are contained in the Schedule, but it should 
be noted that transactions which contravene the section are not 
avoided (sub-section (8)). The penalties are severe, and the 
methods of enforcement stringent, conferring on the Treasury 
wide powers of securing production of documents and informa- 
tion. It is, however, expressly provided that a counsel or 
solicitor shall not be required to disclose any privileged 
communication. 

It would be improper in this review to discuss the case for 
State control of private enterprise as a permanent measure. 
Nor is it possible to discuss the way in which the Act is likely to 
work in practice, since it is another example of ‘ streamlined ’ 
legislation and everything will depend on the orders made 
under it. At the time of writing, no such orders have been 
made, and the present position still depends on the Defence 
(Finance) Regulations and the Capital Issues Exemptions 
Orders, under which the consent of the Capital Issues Com- 
mittee has to be obtained to issues, etc., aggregating more 
than £50,000 in any twelve months. There appears to be no 
immediate intention of introducing any fundamental changes 
in the present practice,’ although the Act enables the Govern- 
ment either to tighten or loosen the control as they wish from 
time to time. The existing position is certainly not popular 


1 See the Draft Order in the Explanatory Memorandum (Cmd. 6726/46) 
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in commercial circles, but except for the vexed question of 
the prohibition of bonus issues it cannot be said that it has 
proved unduly oppressive. The main disadvantage in the 
case of public issues has been additional delay, in that it is 
necessary to comply with a third set of regulations—the three 
being the prospectus provisions of the Companies Act, the 
Stock Exchange Regulations, and now the Treasury Regula- 
tions. The smaller private companies and individual traders 
have been very little affected. The reaction to permanent 
control in the future will depend on how it is exercised, ie., 
on the instructions given by the Treasury to the Capital Issues 
Committee and on how the latter carries them out. The 
control of ‘ private’ borrowing might also become oppressive 
if the £10,000 limit mentioned in the Act were in fact 
reintroduced in place of the present limit of £50,000, though it 
should be noted that the Act expressly excludes borrowings 
from bankers in the ordinary course of business. 

Section 2 of the Act is less controversial; it enables the 
Treasury to guarantee (up to an aggregate of £50,000,000 in 
any financial year) loans for facilitating the reconstruction or 
devélopment of industry. While, therefore, under section 1° 
the Treasury is empowered to restrain private enterprise, 
under section 2 it can aid it by backing the loans which it 
needs. 

The Act does not extend to Northern Ireland, but the 
Parliament of the latter is expressly empowered to make laws 
. for. similar purposes. 


ROYAL COMMISSIONS ETC. 


ROYAL COMMISSION ON AWARDS TO INVENTORS 


A Royat Commission on Awards to Inventors was set up by 
‘Royal Warrant of May 15, 1946, published in the London 
Gazette of May 17, 1946, p. 2849. The terms of reference, the 
rules of procedure and general instructions to intending 
claimants are contained in a leaflet issued in August, 1946, 
obtainable from H.M. Stationery Office or from the Secretary 
of the Commission at Somerset House, Strand,.London, W.C.2. 

The function of the Commission is to settle awards to be 
made by the Crown to inventors whose inventions, patents, 
designs, drawings or processes were used by the armed forces, 

- the supply departments, Government contractors or by Allied 
_Governments during the 1989-1945 war. 

This task is being entrusted to a special Commission because 
the number of patented inventions used by the Crown during 
the war is so large that the ordinary peace-time procedure 

. under section 29 of the Patents Act would probably be 
unworkable. Moreover it appears fair that inventors and 
owners of designs, drawings, secret processes, etc., which are 
unpatentable or for which in fact no patent was taken out by 
-the inventor, should receive some remuneration if their 
inventions were used by the Government for the purpose of 
winning the war; in other words the inventor has just as 
much right to compensation for the use of his property for war 
purposes as the owner of a house or a factory requisitioned 
under the Defence Regulations. 

The Commission can make awards under four heads, 
viz. :— 

(1) For the use of a patented invention or a registered 
design. In this case the Commission undertakes 
the functions ordinarily exercised by the Court 
under section 29 of the Patents and Designs Acts, 
1907-1946. 

(2) For the use of an invention or design where the 
Treasury requests the Commission to assist in the 
completion of pending negotiations. 

(8) For the use of unpatented inventions, designs, 
drawings or processes which are. of exceptional 


54 


-JAN 1947 ROYAL COMMISSIONS ETC. 55 


utility or otherwise appear to-entitle the inventor 
or owner to some remuneration. 
(4) For the use of an invention, discovery or design by 
the United States Government under the British- 
U.S. Agreement concerning the Interchange of 
Patent Rights of March 27, 1946. 
_ The Warrant of May 15, 1946, creating the present 
Commission is similar to the Warrant of March 19, 1919, with 
subsequent amendments, which created a Royal Commission 
on Awards to Inventors whose inventions had been used 
during the 1914-1919 war. Some of the principles governing 
the awards of the 1919 Commission are contained in the seven 
reports presented by the Commission to Parliament during the 
period 1921 to 1987 and in a * Statement of the Principles 
Governing Assessment of Compensation adopted by the Royal 
Commission on Awards to Inventors’ published by the 
Treasury Solicitor in December, 1929, reprinted in August, 
1946, and obtainable from H.M. Stationery Office (Code 
_ No. 78-16). The present Commission is in no way bound by 
any precedents laid down by the 1919 Commission but will > 
probably have regard to a number of the principles and to the 
policy adopted by the previous Commission. 

The 1919 Commission completed its task in 1987. It dealt 
with approximately 1,800 cases, of which by far the largest 
number were brought under head (8) in respect of unpatented 
inventions. The total amount awarded was approximately 
£1,500,000. One of the largest individual amounts awarded 
for one invention was £110,000 for an aeroplane engine. A 
considerable amount of compensation to inventors was paid 
direct by the Treasury or the Government departments 
concerned without reference to the 1919 Commission. 

If an invention is patented a claim for an award will usually 
be made under head (1). The claimant must, however, first 
submit his claim to the Government department concerned 
(Procedure Rule No. 1). If no direct settlement can be 
reached and the department agrees, the claim will be heard 
by the Commission. If the Crown disputes the infringement 
or the validity of the patent owing to lack of novelty, lack of 
utility, lack of an inventive step, insufficiency of description 
or any other of the numerous grounds listed in section 25 (2) 
of the Patents Act the Commission will not normally deal with 
the matter but leave it to the patentee to take his case to 
the ordinary Courts. The patentee may, however, elect to 
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abandon his patent rights and ask the Commission for an ex 
gratia award under head (8). 

In the case of an application under head (1) the patentee 
has a statutory right to remuneration against the Crown 
under section 29 of the Patents Act. The mere use of the 
invention by the Crown or a Government contractor, with or 
without knowledge of the patent, entitles the patentee to 
compensation. Any sum awarded under head (1) is subject 
to income tax, in the case of an individual inventor possibly 
to surtax, and in the case of a company or firm to excess 
profits tax. In the case of Constantinesco v. R. (1927), 48 
T.L.R. 727, an award of a lump sum under head (1) by the 
1919 Commission was held to constitute income under the 
Income Tax Act, 1918. Even if an award of a lump sum 
under head (1) by the present Commission were to be con- 
sidered as receipt of a capital sum it would be liable to tax 
under section 87 of the Income Tax Act, 1945. 

Applications by the Treasury under head (2) for assistance 
in the completion of pending negotiations are likely to be 
infrequent. 

In the case of an application under head (8) the inventor 
has no statutory or legal right to an award but ‘ merely seeks 
for the exercise in his favour of the bounty of the Crown’. 
Under this head the Commission can only make a recom- 
mendation to the Treasury as to the remuneration (if any) 
that is proper to be allowed to the inventor, but in practice 
this recommendation will be acted upon by the Treasury. The 
inventor must show that his invention was of exceptional 
utility or that there are other special circumstances owing to 
which he deserves remuneration. According to the principles 
established by the 1919 Commission the inventor should prove 
that the idea of his invention was not merely a general 
suggestion but was reduced to a practical working shape and 
caused or contributed to the use of the particular invention 
by the Crown. It is thought that an award under head (8), 
being an ea gratia award, is not subject to income tax, surtax 
or E.P.T., but the Commission will not express any opinion 
on this point. 

Regarding the amount to be awarded to an inventor, it is 
evident that he cannot exploit the needs of the nation by 
insisting on an extortionate price for the use of the invention, 
even if patented. On the other hand, it would be unfair that 
the Crown should be enabled to use an invention at an inade- 
quate price on the ground that Government Departments were 
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the only possible customers (Principle 8 of the 1919 Commis- 
sion). Usually the proper award will be equivalent to a fair 
and reasonable ioyalty as it would be agreed upon between a 
willing licensor and a willing licensee bargaining on equal 
terms (Principles 8 and 9 of the 1919 Commission). The 
reward may be reduced if the inventor was a member of the 
armed forces or a servant of the Crown, or if the claimant 
‘ was a Government contractor and made a profit on the supply 
to the Crown of articles embodying the invention, or where 
there is doubt as to the validity of the patent (Principles 11-17 
_ of the 1919 Commission). 

Particularly under head (3) concerning unpatented inven- 
tions, the 1919 Commission considered it appropriate to take 
into account all the circumstances of the case, including the 
extent of the use, the importance and difficulty of the problem 
to be solved, the time and effort extended in the solution, the 
inventive merit displayed, etc. (Principle 37). ‘A broad,. 
general, untechnical method of dealing with the discretionary 
task of determining the award’ appeared indicated to the 1919 
Commission (Principle 38) and will probably be applied by the 
present Commission. 

Under the present Warrant the Commission can make 
awards only for the use of an invention which has taken place 
during the 1989-1945 war. Use of inventions, patented or 
. otherwise, by the Crown in peacetime is likely to increase in 
frequency, especially if more industries are to be nationalised. 
It may therefore be desirable to extend the functions of the 
Commission to the making of awards for the use of inventions 
by the Crown generally, war or no war. On the other hand, 
any development whereby the decision of patent infringement 
cases as between private persons or firms would be entrusted 
to the Commission or any like tribunal is to be deprecated ; 
all such litigation should be concentrated in the hands of the 
Courts staffed with permanent independent Judges. Many 
defects in the present system of patent litigation could, how- 
ever, be remedied if the Courts were freed from the fetters of 
rigid adherence to precedent and were enabled to perform their 
function more in conformity with the ‘broad, general, 
untechnical methods’ which were evolved by the 1919 Com- 
mission and will no doubt be further developed by the present 
Commission. 

Peter MEINHARDT. 
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SECOND INTERIM REPORT OF THE COMMITTEE ON PROCEDURE 
IN MATRIMONIAL CAUSES 
(Cmd. 6945 /46) 


THE Denning Committee, continuing to grapple with their task 
with the urgency which it undoubtedly deserves, have followed 
up their first interim report (noted in our previous number) 
with a second, presented early in November. Its recommenda- 
‘tions are perhaps less spectacular than those in the first report 
and have attracted less public interest. Nevertheless, the 
ultimate public benefit that is likely to be derived from them 
is as great, if not greater. 

The report is in two parts, the first of which deals with 
jurisdiction. The Committee specifically reaffirm the principle 
stated by the Royal Commission of 1912 that ‘ the gravity of 
divorce and other matrimonial cases, affecting as they do the 
family life, the status of the parties, the interests of their 
children, and the interest of the State in the moral and social 
well-being of its citizens, makes it desirable to provide, if 
possible, that even for the poorest persons these cases should 
be determined by the Superior Courts of the country, assisted 
by the attendance of the Bar, which we regard as of high 
importance in divorce and matrimonial cases, both in the 
interest of the parties and in the public interest’. The 
difficulty is to maintain that principle, as there are not enough 
High Court Judges to deal with the increased number of cases. 
Attempts at decentralisation have not been wholly successful 
since, although the work done by district Registrars has 
succeeded, the trial of divorce cases as part of the existing 
assize system has been a failure. Moreover, trial by a Judge 
of the Divorce Division proceeding round the country, although ` 
it has solved many difficulties in the provinces, has added to 
the difficulties in London. 

The solution recommended is the same in principle as that 
proposed by the 1912 Commission, namely, that the services 
should be enlisted of an already available source of extra 
Judges—those of the county court. All these should be 
appointed Commissioners for matrimonial causes. The exclu- 
sive High Court jurisdiction should be maintained (but 
undefended divorce cases should no longer be tried by Judges 
of the King’s Bench Division as part of the ordinary work of 
assizes), and divorce cases should be heard in London and at 
selected centres in the provinces at places where there is a 
District Divorce Registry. When County Court Judges are 
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sitting as Commissioners they should be robed, paid and 
addressed as High Court Judges, and should have all the 
jurisdiction of the latter although they should concentrate 
mainly on undefended cases. Similarly, district Registrars 
should have the full powers of a Registrar of the Divorce 
Registry. 

These recommendations will meet with general approval 
as a practical solution of the grave problem of delay, and by 
increasing decentralisation they will in themselves reduce 
expense (a matter which is dealt with further in Part IT of the 
report). It has been announced (The Times, November 18, 
1946) that they have been accepted and are to be put into 
immediate effect, which can be done without legislation. They 
should result in an early diminution in the present arrears, 
since the Committee estimate that the decrease in the volume 
of county court work (which will be accentuated when work- 
men’s compensation cases are removed from them under the 
National Insurance (Industrial Injuries) Act, 1946) will enable 
County Court Judges alone to dispose of 28,500 divorce cases 
a year. 

The only respect in which criticism seems possible is in the 
Committee’s endorsement of the 1912 Commission’s insistence 
on the exclusive right of audience of the Bar. It would he 
interesting to know what new evidence was received on this 
point, since it is not believed that the bulk of the profession 
would consider that representation by counsel should be com- 
pulsory, at any rate in undefended cases. The Committee 
admit that this is one of the main reasons for the excessive 
cost of divorce, and they express the hope that fees will be 
reduced and fixed not by rule of thumb but proportioned to 
the difficulty of the case, the means of the parties and the 
standing of counsel engaged. They also admit, both impliedly. 
by their recommendations and expressly (paragraph 7 (ii) ) 
that divorce work does not demand any specialised knowledge. 
In these circumstances the only grounds for the maintenance 
of the Bar monopoly appears to be the laudable desire to main- 
tain the care and dignity of High Court proceedings in order 
to emphasise to the parties the importance of the marriage tic. 
But the distinction between the two branches of the profession 
is not one that the man in the street appreciates, and it is 
not believed that he would regard the dignity of the proceed- 
ings as in any way impaired because he was represented by a 
robed solicitor instead of a barrister—the only apparent 
difference would be the absence of the wig! The writer, as a 
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- solicitor, feels some diffidence in arguing for a reform which 
would rob the Bar of a monopoly of the only branch of 
High Court work which is at present booming, but he must 
~- make it clear that he does not believe that it would result in 
any increase in the solicitor’s profit costs and that he only 
takes the point because he genuinely believes that it is 
demanded in the public interest as the only method whereby 
costs can be substantially reduced without a complete overhaul 
of the substantive law as well as the law of procedure. The 
view of the Committee on this point has subsequently been 
supported by the President, Lord Merriman, in the debate 
in the Lords, but it is hoped that it is unnecessary to convince 
our readers of the lack of justification for his opinion that the 
standard of honour among the lower branch of the profession 
falls short of that of the Bar (The Times, November 29, 1946, 
and see also the letter of reply by the president of the Law 
Society in The Times, December 8, 1946). It is hoped that 
the Committee will give further consideration to this point 
and that at any rate they will elaborate their reasons for 
rejecting it. 

In order to reduce the present excessive costs of divorce 
proceedings (of which the minimum in undefended cases 
is £70), and to reduce delay still further the Committee 
have carried out a detailed examination of all the procedural 
steps and have recommended nearly fifty separate reforms. 
It is impossible and unnecessary to refer here to all of these, 
suffice it to say that they deal with every stage of the process 
and that most of them will meet with universal approval from 
the profession as removing entirely unnecessary technicalities. 

Among the more important or controversial suggestions are ` 
the following :— l 

1. Proof of Service. Hitherto the need for personal service 
and strict proof of it has been a troublesome and expensive 
formality. The Committee recommend that service should be 
permitted by registered post and that return of a signed 
acknowledgment should be sufficient proof of service. 

2. Notice to Appear and Entry of Appearance. The 
Committee recommend that all formality involved in an 
* appearance ° should be abolished, and they draft an amended 
form of notice to appear and of appearance which would be 
an acceptance of service and would disclose whether the person 
served desired to defend or to be heard and would include an - 
address for service. ° 

8. Medical Inspection in Nullity Cases. The Committee 
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rightly characterise the expense of medical inspection and 
evidence as excessive, and suggest that where the petitioner 
has already been examined by his own medical adviser the 
report of that adviser might suffice unless the Court should 
otherwise order, that in any event inspection by one doctor 
should suffice unless either party should ask for two, and that 
his report should be admitted without the necessity of calling 
him as a witness. Most of these suggestions will not arouse any 
controversy, but it will be interesting to see if the Courts will 
be prepared to accept the evidence of a party’s own medical 
practitioner in lieu of an independent report. 

4. Evidence. The Committee consider that more use should 
be made of affidavit evidence and of signed statements, and 
they suggest a number of cases in which each should be 
admitted without leave. Of these perhaps the most important 
is affidavit evidence from a hotel official, who simply produces 
the hotel register, identifies the bill, and says that the room 
occupied was a double room. At present the obtaining of hotel 
evidence is troublesome and expensive. The hotels, not 
unnaturally, resent the strain on their understaffed resources 
of searches through registers and of the constant absence of 


Officials called to give evidence. Hence the objectionable 
Pa practice has grown up of their refusing to permit any investiga- 


xe 


“n until a generous fee is paid, the ‘ official’ hotel fee often 
saving to be supplemented by an additional solatium (to use 
a charitable word) to the manager or other official personally. 
It is feared that these distasteful practices will not be entirely 
eradicated as a result of the Committee’s recommendations, 
but they should be reduced as the main hardship to the hotel 
(the absence of staff at the Law Courts) will have been 
minimised. 

5. Miscellaneous. Among the many other recommenda- 
tions are those for the removal of a number of unneces- 
sary affidavits, for permitting all claims to be included 
in the petition, for the fixing of days for the hearing of 
undefended cases and so far as possible for defended cases, 
for permitting a respondent wife to claim maintenance in 
discretion cases without leave, and for the repeal of the rule 
that decrees absolute are pronounced in open Court. 

The Lord Chancellor has announced that the recommenda- 
tions in Part II of the report are being studied by the 
President of the Division before it is decided on their imple- 
mentation (The Times, November 18, 1946). It is to be hoped 
that before this appears in print the bulk of them will have 


been put into force, for there can be no doubt that procedural 
reforms are urgently needed. It should be noted that they 
_ can all be introduced by Rules of Court, a fact which lends 
emphasis to the criticism of the inactivity of the Rules Com- 
mittee made in our note on the first interim report. It is 
interesting to observe that the report points out that the 
present rules appear to ignore completely the effect of the 
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_ Evidence Act, 1938, but apart from this it is surely the function _ 


of the Rules Committee to remove obvious anomalies and 
_expensive technicalities without waiting for another Committee 
to draw attention to them? On this point, too, we have the 
- misfortune to disagree with the President, who in the debate 
` already referred to pointed out that no one reading the report 


* would realise that there had been a complete revision and- 


‘simplification of the whole procedure and practice of the 
Division’ in 1987 and a further revision in 1944. With this 
we agree, but, unlike the President, we think that they would 


be right. On the meaning of ‘complete revision’ we prefer 


the views of the Committee to those of the President. 


The Committee indicate that they have further proposals _ 


which will require legislation and which they reserve for their 
final report. It is understood that these relate particularly: to~ 
machinery for reconeiliation. 


a 
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RENT RESTRICTION ACTS—FURNITURE AND SERVICES 


Tur complementary decisions of Palser v. Grinling, [1946] 
2 All E.R. 287 and Property Holding Co. v. Mischeff, ibid. 
: 294, together constitute perhaps the most important judicial 
` ruling yet given on the Rent Acts. An immediate comment on 
them is therefore necessary even although one or other is going 
to the House of Lords. 

The joint: effect of section 3 (2) (b) of the Rent Act, 
1989, and section 10 of the Act of 1923 is to exclude from 
the operation of the Acts ‘any dwelling-house bona fide let 
at a.rent which includes payment in respect of . . . attend- 
ance or the use of furniture, provided that the value which is 
fairly attributable to the attendance or the use of furniture, 
-regard being had to the value of the same to the tenant, 
forms a substantial portion of the whole rent’. Where this 
exclusion applies the tenant has none of the rights afforded 
by the Acts and his sole protection is that provided by the 
Furnished Houses (Rent Control) Act, 1946, assuming that 

this Act has been extended to the district concerned. 
g In these two cases the Court of Appeal had and accepted 
A opportunity of construing the statutory provision and 
in particular of deciding the meaning of ‘attendance’, 
‘furniture’ and ‘substantial portion’. Briefly, the effect 
of their decisions is as follows :— 

J. Where the rent or rateable value of the’ dwelling- 
house is such as to bring it prima facie within the opera- 
tion of the Acts the burden of proof is on the landlord 
to show as a question of fact, (a) that it is bona fide 
let at a rent which includes payment for attendance or 
furniture, and (b) that such payment constitutes a sub- 
stantial portion of the whole rent. 

2. The only attendance and furniture to be taken 
into consideration for this purpose is that to which the 
tenant has a contractual right. 

3. If the value to the tenant of the attendance or 
furniture is not less than 20 per cent. of the total rent 
it will be deemed to constitute a substantial portion, if 
less than 15 per cent. it will not, and if between 15 per 

-, cent. and 20 per cent. it will be a borderline case to be 
decided on the particular facts. 
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4, Deduction of rates payable by the landlord should 
not be made from the total rent before the above propor- 
tions are calculated. 

The above statements are supported by the decisions in 
both Palser v. Grinling and Property Holding Co. v. Mischeff. 
Thereafter, however, they part company since the former was 
concerned with the meaning and valuation of ‘ attendance’, 
and the latter with the meaning and valuation of ‘ furniture ’. 
There was consequently no actual decision on the position 
where there is both attendance and furniture, but presumably 
in such circumstances proposition 8 (above) will depend on 
the total value of the attendance and the furniture. If, 
therefore, the value of the attendance is 10 per cent. of the 
total rent and the value of the furniture 12 per cent., the 
Acts will be excluded since the value of both together 
amounts to more than 20 per cent. 

As regards the meaning of ‘ attendance’, the Court was 
unfortunately content to cite previous authorities on what 
did and did not constitute attendance rather than to define 
the word itself. Thus they agreed that the provision of hot 
water and central heating was not attendance (Wood v. 
Carwardine, [1928] 2 K.B. 185), nor was the keeping clean omy 
parts of the building not demised to the tenant, e.g., the 
common entrance hall and staircase of a block of flats (Kin 
v. Miller, [1922] 2 K.B. 647). On the other hand, the ne 
vision of the personal services of a porter for carrying up 
fuel and the removal of refuse would be attendance (Nye v. 
Davis, [1922] 2 K.B. 56), and so of course would be the 
keeping clean of the demised premises themselves. In so 
far as one can deduce a principle from these examples it 
“seems to be that attendance must be the provision of services 
to the tenant on the demised premises by a human attendant, 
as opposed to the provision of services through a mechanical 
contrivance or not on the demised premises (see in particular 
the remarks of Asquith, L.J., at p. 294). Thus the provision 
of a porter to carry down refuse would be attendance, but the 
provision of a goods lift for this purpose would not; and the 
provision of a porter to collect the tenants’ post would only 
be attendance if he then delivered it to the tenant (ibid.). 

Having ascertained whether any of the services which the 
landlord is bound to supply constitute ‘ attendance’ the next 
step, according to the Court, is to decide the amount of the 
rent fairly attributable to this attendance ‘regard being had 
to the value of the same to the tenant’. It is fair to assume 


N 
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that the landlord has passed on to the tenant the cost of 


supplying attendance to the demised premises. But in the 
ease of a block of flats the difficulty is to determine what 
proportion of the total cost of porters and the like is attribut- 
able to-each flat. The method suggested by the Court is as 
follows :-— ; 

1. First ascertain the total: annual cost as at the com- 
mencement of the lease to the landlord of providing the 
necessary’ employees. a 

2. Then deduct the cost of all services which do not 
constitute ‘attendance’ or for which the tenants have no 
contractual right. - 

3. From what remains deduct also the value of these 
services to the landlord as opposed to the tenants. The 
removal of refuse, for example, may be of benefit to the land- 
lord as well as to the tenant and this must be taken into 
account, i 

4. Then split up the remainder among the individual 
tenants. It is suggested that the fairest method of doing 
this .would normally be to count the number of rooms, 


-@isréparding bathrooms, in each flat and thus to attribute 


twice as much to an eight-roomed flat as to a four-roomed 
one. i 

5. Finally adjustments must be made if there are any 
special circumstances providing grounds for attributing more 
or less to one flat than to another.. Thus, if when negotiating 
the tenancy one tenant told the landlord that he would not 
require the carrying of coals as he proposed to fit electric 
fires, this might be a ground for treating the agreement to 
carry fuel as valueless to that particular tenant. But the 
mere fact that the tenant does not actually take advantage 
of some agreed service is not in jtself sufficient to justify 
treating that service as valueless to him, and in all cases the 
burden is on the tenant to show that less than his arithmetical 
proportion of the cost should be attributed to him (observa- 
tions of Lord Greene, M.R., in Engvall v. Ideal Flats, [1945] 
1 All E.R. 230, at p. 234, explained). 

6. The result expressed in pounds, shillings and pence 
will be the value to the tenant and whether this constitutes 
a substantial part of the whole rent will depend, as previously 
stated, on whether it is 20 per cent. or more or is less than 
15 per cent. 

So much for Palser v. Grinling and attendance. 


Vou. 10 5 
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The valuation of furniture, with which the Mischeff Case 


- was mainly concerned, raises rather different problems. The 


method here suggested is :— 

1. First ascertain the capital value at the commencement 
of the tenancy of the furniture in the house or flat concerned. 
Henn Collins, J., in the Court below had appeared to suggest 
that the value should be taken as at the date of the action. | 
This meant that a tenancy might start uncontrolled and then 
become controlled owing to depreciation of the furniture, or 
might start controlled and subsequently become uncontrolled 
owing to an increase in value! Happily this suggestion is 
explained away and it is declared that no account should be 
taken of any rise or fall in value since the commencement of 
the tenancy. 

_ 2. No regard should be paid to the value of furniture 
except that in the particular house or flat; not, for example, - 


to any furniture in the common entrance ‘hall, passages or 


staircase. 
3. Fixtures such as fitted and built-in cupboards and 


- wardrobes are to be included as furniture. 


4. Then consider what percentage of that capital value 
is to. be regarded as the rent fairly attributable to the’> 
furniture, taking into account loss of interest by the land- 
lord, depreciation, and, as the Court said rather vaguely ‘ any 
other matters which he (the Judge) thinks it proper to take 
into account’. The proportion may well vary with the type 


of furniture concerned. In Maddow Properties, Ltd. v. Klass, 


[1946] 1 All E.R. 487, Denning, J., had taken 20 per cent. 
for ordinary furniture, 10 per cent. for fixed cupboards, and . 
15 per cent. for a refrigerator and cooker, and in the Court 
below Henn Collins, J., had taken 15 per cent. for floor- 
coverings, a built-in kitohen cabinet, a refrigerator, a fitted 
medicine chest and two mirrors. The Court described these . 


assessments as f on the high side’. 


4. Once again, the value. will constitute a substantial 
portion of the total rent if it is not Jess than 20 per cent., 
will not if it is less than 15 per cent., and may or may not 
if it falls within the 15-20 per cent. borderline. 

It should noted that despite these elaborate and helpful 
rulings, both decisions are almost entirely concerned with 
guidance on matters which are declared to be questions of 


~ fact and do not lay down binding rules of law. There is no 


doubt, however, that they will be weleomed and followed by 
County Court Judges and by lawyers called upon to advise 
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in these cases. The decisions may be said to illustrate both 
the strength and the weakness of the English judicial system. 
They illustrate its strength because they show how judicial 
decisions can interpret a statute in a manner and with an 
attention to detail that would be quite impossible in the 
statute itself. Its weakness is illustrated by a further 
example of the reluctance of the Bench to introduce the 
maximum possible certainty into their interpretations and 
to avoid awkward points by dismissing them as questions of 
fact. Why, in particular, having gone so far should they 
have insisted on leaving undecided the borderline between 
15-20 per cent.? It is easy to understand that the facts of 
each particular case will have to be taken into consideration 
in deciding on the actual value of the attendance or furniture, 
but once that has been decided it is difficult to see why 17 per 
cent. of the total rent should be substantial in one case and 
not in another. However, the Court of Appeal refused to lay 
down a hard-and-fast rule and lawyers will therefore have 
to advise their clients that in such cases the odds are evens. 
It is to be hoped that the House of Lords will have the 
courage to eradicate this entirely unnecessary element of 
uncertainty; they need not fear that they may be laying 


-adown too hard-and-fast a rule for there will always remain 


~ sufficient elements of uncertainty to maintain flexibility—if, 


sy 


indeed, it is flexibility and not certainty that is required in 
these cases. 

Another respect in which it is submitted that the House 
of Lords might amend the judgments is in connection with 
the ruling that built-in wardrobes, cupboards and the like 
are to be treated as furniture. It is thought that when the 
Legislature used the word ‘ furniture’ they were thinking of 
movables added to the accommodation and not to immov- 


_ able amenities forming an integral part of it. In this respect 


the decisions seem unduly to favour the landlord, but in 
other respects they are undoubtedly unduly harsh on him. 
This is so mainly in connection with the restricted interpreta- 
tion given to the word ‘ attendance’ and to the exclusion of 
hot-water and central heating services. It is here that land- 
lords’ expenses have risen so enormously and there is no 
doubt that increases in rent should be permitted to cover at 
any rate some part of these increased overheads—the Ridley 
Committee recommended this (Cmd. 6621/45, para. 81), and 
the Furnished Houses (Rent Control) Act makes provision 
for it in cases covered by that Act. But to remove the 
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tenancy from control under the Rent Acts on this ground 
is equally unfair to the tenant because, unfortunately, some 
landlords cannot then be trusted to limit increases in rent 
proportionately to their increased costs. The Furnished 
Houses Act may afford some protection but this is inadequate 
since it does not give sufficient security of tenure, and land- 
lords therefore can, and do, restrain applications under the 
Act by threatening eviction. 

By and large, however, the judgments of the Court of 
Appeal seem to be as equitable to both sides as is possible 
in the present state of the legislation. But justice to neither 
landlord nor tenant can be done until the present statutory 
anomalies are removed—the chief anomaly of course being 
the tying of the rent to a standard based not on values 
but on the rent at which the individual dwelling-house 
happened to be let on an arbitrary date. As a result 
it is by no means uncommon to find identical accommo- 
dation in neighbouring premises or even in the same block 
of flats with widely different controlled rentals, and this 
causes ill-feeling between landlord and tenant and between 
one tenant and another. While these absurdities remain the 
judiciary is powerless to do more than clarify isolated--points 
in the way that the Court of Appeal has now done. Only the 
Legislature can deal with the root of the trouble. 

L. C. B. G. 


STARE DECISIS 


Fitzsimmons v. Ford Motor Co., [1946] 1 All E.R. 429, and 
Wilson v. Chatterton, [1946] 1 K.B. 861, both decisions on 
the Workmen’s Compensation Acts, afford striking instances 
of the difficulties that arise when a Court is faced with a 
previous decision that it now wants to avoid. 

In Fitzsimmons’ Case the point at issue was whether a 
workman, whose job compelled him to hold in his hand an 
electrically operated fettling machine that oscillated at 2,800 
revolutions per minute, had met with ‘an injury . . . by 
accident’, when he contracted Raynaud’s disease as the 
result of cumulative damage to the tissues of his hand from 
the machine’s vibrations. Following Burnell v. Selvage, 14 
B.W.C.C. 158 (H.L.), the C. A. held that the employer was 
liable, but to arrive at this result it was necessary to ignore 
three of its own previous decisions, none of which was con- 
sidered, much less expressly overruled, by the Lords in 
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. Burnell v. Selvage. As Scott, L.J., observed ([1946] 1 
All E.R. at p. 481), the point first arose in Steel v. Cammell, 
[1905] 2 K.B. 252, when it was decided in favour of the 
employer; when it was next before the Court in Williams v. 
Guest Keen, [1926] 1 K.B. 497, the C. A. merely followed 
its own earlier decision in Steel’s Case; and on the last 
occasion, in Cole v. L. N. E. Ry., 21 B.W.C.C. 87, the C. A. 
merely applied its own decision in Williams’ Case. Where 
a decision given forty years ago has been followed without 
question in the only similar cases that have come before the 
Court, it has hitherto been usually regarded as settling a 
point beyond argument; and even the Lords have until 
recently hesitated to overrule a decision that has been 
regularly applied and acted on by lower tribunals for many 
years. 

In Wilson v. Chatterton the C. A. also ignored a previous 
decision of its own. ‘There, a County Court Judge had 
refused to make an award in favour of the widow of a 
deceased workman who, a known epileptic, had been found 
drowned in a field to which his work had taken him. There was 
no.other evidence and Lander v. British United Shoe 

„Machinery Co. Ltd. (1988), 102 L.J.K.B. 768, which was 

“  jndistinguishable on the facts, seemed to conclude the matter. 
However, the C. A. had obviously felt uncomfortable about 
Lander’s Case and in two very similar cases (Martin v. Finch, 
156 L.T. 447, and Ironmonger v. Vinter, 81 B.W.C.C. 
90) they had been at pains to distinguish it on very 
slender factual differences. So it had never been ‘ received ’ 
without question in the way that the point now overruled in 
Fitzsimmons’ Case had and the C. A. was able to rely on 
a general principle (‘unless the weakness or illness of the 
workman is the sole cause . . . the employer is liable’) that 
it deduced from four decisions of the Lords, three of which 
were given, it is pertinent to note, before Lander’s Case, 
though none was cited therein (see [1945] K.B. p. 867). 

But the method by which the C. A. arrived at this 
principle is a little startling. Firstly, it is deduced from 
four previous decisions of the Lords, none of which was 
decided on facts similar to those in the instant case and in 
none of which the principle was expressly formulated. Then 

a rule of construction is prayed in aid on the authority of 

Lord Loreburn: ‘We ought not to read into (an act) an 

exception without bearing in mind the nature of the remedy ` 

which is proposed by the act itself’ (cited, [1946] 1 K.B. 
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p. 865). This left the C. A. free to find ‘ the natural meaning 
of the positive words’ in section 1 (i) W. C. A. 1925. All 
this is little more than a polite and rather circuitous way of 
saying the Court has changed its mind. It savours, almost, 
of libre recherche scientifique. 

Both decisions exemplify a new boldness in the approach 
to precedent. There has, I think, been in recent years much 
less respect shown on the bench for older and now incon- 
venient decisions which, in Dr. C. K. Allen’s phrase, tend 
to ‘go off’ and to do so nowadays with surprising rapidity. 
The Lords set the example when, in the Fibrosa Case, [1943] 
A.C. 82, they overruled a decision that had stood since 1904. 
The Court of Appeal followed suit in Young v. Bristol Aero 
Co., [1944] K.B. 718 when, while affirming the rule that they 
are bound by their own previous decisions, they adumbrated 
three wide and elastic exceptions in which they were ‘ bound ’ 
to disregard such decisions. Using this new freedom the 
C. A. has ignored its own earlier decisions in both the cases 
that prompted this note; and also in Fisher v. Ruislip North- 
wood U. D. C., [1945] 1 K.B. 584, where three recent 
decisions (to all of which MacKinnon, L.J., also a member 
of the Court that decided Fisher’s Case, had been a party} 
were reversed in terms. In all these matters justice may 
have triumphed over elegance and the flexibility of the 
doctrine of precedent been reasserted, but there has also 
been, it is submitted, a considerable inroad into the rule of 
stare decisis as it has been usually understood. 


G. A. FORREST. 


PUBLIC OFFICERS— CONTROL OF—- DISCRETION BY MINISTER 


Simms Motor Units, Ltd. v. Minister of Labour and National 
Service, [1946] 2 All E.R. 201. 


Tre question of discretion is one of the most difficult and 
important aspects of Administrative Law. Most of the 
existing doctrines which the Courts have laid down concern 
the discretionary powers of Ministers, local authorities or 
licensing bodies in relation to outside interests. This case 
turns essentially on the relation between a Minister and 
certain officers of his Department occupying a special position 
of independence and the extent to which he is required to 
recognise the independent status of such officers. It is true 
that the case was raised on the complaint of an outside 
interest, but the real significance of the decision is its 
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application to the internal organisation of Central Government 
Departments and the distribution of powers within them. 
It has special implications in the field of administrative justice. 

For some time there has been a tendency for specially 
designated officers to be named in statutes and statutory rules 
and orders. There are, for example, marine superintendents 
appointed under the Merchant Shipping Acts, insurance 
officers appointed under the Unemployment Insurance Act, 
factory inspectors under the Factories Act, etc. It has not 
hitherto been clear whether such officers are merely a special 
type of civil servant, amenable in all respects to the discipline 
and control of the Department in which they serve, or whether 
they occupy a more independent status which would make 
them resemble to some extent the public officers who were 
responsible for administering many of the functions of 
government, both central and local, in the eighteenth and 
early nineteenth centuries. The public officer has never 
completely disappeared. The coroner, the sheriff and the 
clerk of the peace are obvious instances which still survive; 
but the older type of public officer has long been over- 
shadowed by the modern civil servant. The public officer, 
as Biackstone explains, is known to the law not merely in 


-the sense that his office is recognised but also he himself is 


known to the law by name. The law speaks directly to 
him and he is personally clothed with duties, powers, respon- 
sibilities and obligations. The civil servant, by contrast, is 
scarcely known to the law: he is merely one of the officers 
or servants whom the Minister is authorised to appoint. It 
is the Minister who possesses the powers which are wielded 
by civil servants on his behalf and it is his discretion which 
they exercise. It has seemed, however, that the recent 
tendency to which reference has been made above has created 
a new intermediate class of officials who, although technically 
civil servants, nevertheless possess some of the attributes of 
public officers. This suggestion appears to be borne out by 
the Simms Case. 

Under Defence Regulation 58a the Minister of Labour and 
National Service was given extensive powers to direct persons 
to perform work of various kinds and to control the work, 
movements and dismissal of persons engaged in essential 
work. The regulation provided that an order made under it 
might deal with the dismissal of persons employed in under- 
takings engaged in essential work. The Defence Regulation, 
although giving very wide powers to the Minister, required 
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that they should be exercised by Order. Another point to 
be noted is the definition of a National Service Officer which 
is contained in Defence Regulation 100. This states that 
a National Service Officer means ‘ any officer authorised in 
writing by the Minister of Labour and National Service to 
give directions under regulation 58a . . . on his behalf and 
in accordance with his instructions ’. 

In pursuance of these powers the Minister made the 
Essential Work (General Provisions) (No. 2) Order, 1942, and 
a number of amending orders. These orders provided that 
if a specified person to whom the Essential Work Order 
applied was dismissed from his employment on the grounds 
that he had committed serious misconduct he could request 
the National Service Officer to submit the matter to a local 
Appeal Board to be constituted by the Minister. The 
National Service officer had then a duty to submit the matter 
forthwith to the Board, which after hearing the application 
would make whatever recommendation to the officer it 
should think fit. The decision of the local Appeal Board 
was advisory only. By article 5 (8) of the Order a National 
Service Officer ‘ after considering any such recommendation 
as aforesaid may . . . direct the reinstatement of a specified . 
person who has been dismissed on the ground of serious 
misconduct if the board is of opinion that the dismissal was 
not justified on that ground, or, in the last-named case, 
without giving a direction to reinstate give notice to the 
person carrying on the undertaking and to the specified person 
that the board is of the above opinion’. The dismissal of 
a specified person for serious misconduct was thus, in the 
first instance, only provisional and if he exercised his right 
of appeal to a local Appeal Board and a National Service 
Officer so decided, the dismissal was to he treated as ineffec- 
tive. On the other hand if the workman omitted to have his 
case referred to the Appeal Board, or if the National Service 
Officer decided not to direct his reinstatement, the dismissal 
was treated as operative. 

In the Simms Case a workman named D. H. McGregor 
was dismissed by the firm for alleged serious misconduct. 
He complained to the National Service Officer and his appeal 
was referred to the local Appeal Board which certified that in 
their opinion the dismissal was not justified on the grounds 
of serious misconduct. The National Service Officer there- 
upon notified Simms Motor Units and required them to 
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reinstate McGregor in their employment as a machinist. The 
respondent firm refused to reinstate McGregor. They were 
in due course summoned before a Court of summary juris- 
diction and fined. They appealed to quarter sessions which 
allowed the appeal and the case came on a case stated to a 
Divisional Court of the King’s Bench. 

Messrs. Simms stated that they had failed to comply with 
the requirements of the National Service Officer for two 
reasons: (1) that they had no work available for him at the 
time; (2) that the direction issued by the National Service 
Officer requiring his reinstatement was invalid because the 
officer had not exercised his discretion under the powers con- 
ferred upon him by the Defence Regulations and the Essential 
Work Order. The Court found that work was, in fact, avail- 
able for McGregor and we may therefore disregard the first 
of these contentions. In amplification of the second ground 
of appeal, the respondents pointed out that the Minister had 
given instructions to the National Service Officer to follow 
the recommendations of the local Appeal Board in miscon- 
ae cases whenever the recommendation was unanimous and 

Lg hare workman desired to be reinstated. A finding 

that this had actually occurred in the present case was made 
. quarter sessions and the High Court dealt with the case 
on that basis. 

The Divisional Court took the view that the Essential 
Work Order gives the National Service Officer a discretion 
and requires him to exercise it. If the Minister were 
permitted, as he had, to instruct the National Service Officer 
not to exercise his discretion in certain circumstances he 
would in effect alter the construction of the Order. The view 
taken by the Court, said Mr. Justice Lynskey, is that the 
Minister can only confer power upon himself or his repre- 
sentative under Defence Regulation 58a by order. Unless 
he exercises his power in that manner he is not able to 
confer on himself or his representatives any of the powers 
which he could properly exercise under the Defence Regula- 
tion. ‘Having exercised his powers and having conferred 
these duties upon his own officer he cannot by giving instruc- 
tions which are not orders, limit the interpretation of the 
Essential Work Order. The result is that, in our view, the 
National Service Officer has not exercised his discretion. . . 
The Minister cannot by instructions limit the duties or limit 
the discretion of his National Service Officer, but he must 
carry out his orders as distinct from his instructions.’ For 
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these reasons the notice requiring reinstatement was held to 
be invalid and the appeal was dismissed. 

There is obviously an immense difference between general 
directions embodied in an Order and mere departmental 
instructions. The latter are purely domestic; they are 
usually unknown to persons outside the department; and 
they are legally unenforceable. Moreover, they may deal 
either with an individual case or with a class of case ; 
they may be subject to rapid changes resulting from internal 
or external pressure; and they may be based on expediency 
rather than principle. An Order, on the contrary, must at 
least appear to be founded on a principle which the Minister 
is prepared to justify and defend. It has a higher degree of 
stability and permanence than departmental instructions, ` 
and to that extent is likely to induce a higher sense of 
responsibility in those who must apply it in particular cases. 
The decision in Simms Motor Units, Ltd. v. Minister of 
Labour and National Service is from any standpoint a 
decision which should be warmly welcomed by everyone who 
wishes to see that part of Administrative Law which is con- 
cerned with Administrative Justice developed on sound lines 
of principle and practice. If the Minister of Labour wished 
to give the recommendations of local Appeal Boards executive 
force in certain types of case he could have effected that 
policy by Order. The position would then have been clear 
to everyone. The best way of doing so would in fact have 
been to give the Boards power to determine the question 
and not merely to recommend—but this apparently did not 
occur to him. 

In general, we should approve anything which tends 
towards the specialisation and segregation of the judicial 
function within an administrative body, which separates it 
from the ordinary administrative work, and which enhances 
the independence of the administrative tribunal. 


W. A. Rosson. 
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Tue following list cannot pretend to be complete because only 
those periodicals of which recent copies were available to the 
writer could be considered. 


Jurisprudence. Norman S. Marsu: Some Aspects of the 
German Legal System under National Socialism, 62 L.Q.R. 
866; the author maintains, it is conceived rightly, that the 
wholesale denial and perversion of justice which took place 
under National Socialism was not due to a new and dominating 
-theory of law, but to governmental interference with the 
administration of justice. Of this he gives examples such as 
pressure brought to bear on the Judges, the creation of special 
Courts with personnel chosen on political grounds, promotion 
of Judges on political grounds, and, last but not least, the 
habitual usurpation of the business of the Courts by the Party. 
GLANVILLE L. Wittiams: Language and the Law—V, 62 
L.Q.R. 387; Dr. Williams develops the difference between the 
referential and emotive functions of words and the consequent 
distinetion between statements of fact and value judgments, 

including its wider implications and the dangers resulting from 
~ a failure to draw this distinction. The present article concludes 
the series and it is to be hoped that the learned author will one 
day publish the five articles in book form. Roy Sr. GEORGE 
Srusss : Jeremiah Mason, 24 Can.B.Rev. 678; Mason, who 
lived from 1768 to 1848, was one of the leading American 
lawyers of his time. It is strange that he whom Daniel 
Webster and Rufus Choate considered to be at least their equal 
should have been so completely neglected and forgotten by 
posterity. Significance may be attached to the fact that he 
never held any judicial office, many offers made to him 
notwithstanding. C. Sumner Lopincier: Precedent in Past 
and Present Legal Systems, 44 Mich.L.R. 955; the author 
comes out in favour of stare decisis, but advocates the setting 
up of case law revision committees whose task it would be to 
keep constant watch over the development of case law and 
to cut out or recommend the cutting out of dead wood and 
wrong decisions. The Columbia Law Review devotes a 
complete issue to the memory of the late Chief Justice Harlan 
F. Stone. Of full-length articles contained in it we may 
mention: ELLrorrt E. CHEATHAM : Stone on Conflict of Laws, 
46 Col.L.R. 719; WALTER GELLHORN : Stone on Administrative 
Law, 46 Col.L.R. 784; RoswELL MAGILL: Stone on Taxation, 
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46 Col.L.R. 747; Herserr Wecuster: Stone and the Consti- 
tution, 46 Col.L.R. 764. Lours Nizer: The Art of the Jury 
Trial, 82 Cornell L.Q. 59; the author reduces the art of 
advocacy to three essentials, viz., thorough preparation, hard 
work, and industry. W. H. D. Winver: The Interpretation 
of Statutes Subject to Case Law, 58 Juridical Review 98; the 
author’s thesis is that judicial decisions on words incorporated 
in a later statute are no more binding than other decisions, 
i.e., the meaning of the words may be further developed and 
the incorporation of a word that has been judicially interpreted 
in a later statute must not have the effect of ‘ closing the gate 
of interpretation ’. 


Roman Law and Legal History. Artur E. R. Boax: A 
Fourth Century Petition for Relief from Extortion, 1 Journal 
of Juristic Papyrology 7. Apvotr Bercer : Miscellanea Papiro- 
logica, 1 J. of Jur.Pap. 18. RAFAEL TAUBENSCHLAG : Customary 
Law and Custom in the Papyri, 1 J. of Jur.Pap. 41. Hans 
Jurus Woxirr: Consensual Contracts in the Papyri, 1 J. of 
Jur.Pap. 54. RAFAEL TAUBENSCHLAG: Survey of the Literature 
1939-1945, 1 J. of Jur.Pap. 79. RAFAEL TAUBENSCHLAG : Survey 
of Papyri Published 1939-1945, 1 J. of Jur.Pap. 98. Rr. Hon. 
Lorp Coorer: The King versus the Court of Session, 58 Juri- 
dical Review 83; Lord Cooper relates how King James VJ_of 
Scotland (at that time not yet James I of England) attemptéd 
to interfere with the work of the Court. In fact, he tried to 
force the Judges to decide a case in which he had no interest 
contrary to their better opinion; it was the case of Bruce v. 
Hamilton. The Judges stood their ground and the King met 
with a somewhat humiliating rebuff which did not prevent him 
from repeating the attempt in a milder form in the English 
Courts several years later. G. W. Keeton: The Office of 
Attorney-General, 58 Juridical Review 107; in the present 
article Professor Keeton describes the history of the office to ~ 
the time of Francis North, Lord Guildford; we are looking 
forward to reading the promised continuation. L. M. Minry: 
Looking in a Dark Room for a Black Hat that Isn’t There, 58 
Juridical Review 118; the Joyce trial is the occasion for a 
learned excursion into the history of treason. 


Constitutional Law. MARCEL Porenarp: L’évolution de la 
Constitution Française, 24 Can.B.R. 664. Josera D. Brock: 
Suits against Government Officers and the Sovereign Immunity 
Doctrine, 59 Harv.L.R. 1060; in view of the present discussions 
about the position of the Crown as a litigant this article is of 
particular interest. A dilemma arises frequently in the United 
States in tort actions against Government officers. On the one 
hand it must not be expressly recognised that it is really the 
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Government which is being sued because that brings down the 
bar of the doctrine of sovereign immunity ; on the other hand 
it is clear that what the plaintiff wants protection against is 
the exercise of governmental functions and not the private 
conduct of the officer concerned. The Courts have been making 
considerable use of fictions to extricate themselves from the 
dilemma and to give an effective remedy ; the author suggests 
that it would be preferable to face the real facts of the case 
and to relegate the doctrine of sovereign immunity—which bars 
an action to which it applies—to cases where an action would 
be a genuine interference with the proper functions of 
government. 


Administrative Law. Harror A. Freeman: Public Utility 
Depreciation, 82 Cornell L.Q. 4; the author approaches the 
problem not from the purely legal point of view but from the 
economic and accountancy angle as well. 


Family Law. W. J. Brocke.BaANK: The Nature of the 
Promise to Marry—-a Study in Comparative Law (II), 4% 
Ill.L.R. 199; the author surveys the remedies for breach of the 
promise to marry afforded in the different jurisdictions of the 
United States, and, having come to the conclusion that the 


_Iemédies provided are in some cases too ample and in some 


insufficient, he makes recommendations for a uniform treat- 
ment which he embodies in a model statute. The chief features 
of it are: (a) the promise to marry is never to be construed as 
a contract; (b) an action for breach will lie as for the tort 
of deceit; (c) damages for mental injury to be limited by 


statute; (d) damages for physical injury (which includes 


seduction, childbirth, etc.) to be unlimited by statute and to 
be estimated so as to be equal to the injury suffered; 
(e) exemplary damages to be prohibited; (f) an account to 
be taken between the parties so as to restore them to their 
former position with regard to presents made, costs towards 
setting up house incurred, etc. ; (g) all rights (not the remedies 
only) to be extinguished after two years. See also the next 
article. 


Law of Property and Revenue Law. D. Toisroy : Common 
Faults of Omission and Commission in Drafting Separation 
Deeds and Agreements, 11 Conveyancer 10; the article deals 
with such topics as the possibility. of such a document being 
construed as condonation or connivance in divorce proceedings, 
variations, the non-molestation clause, maintenance of 
children, income tax, and stamp duty. Drsmonp Heap: 
Advertisements and Amenity; the decision in Mills and 
Rockleys, Ltd. v. Leicester Corporation, 11 Conveyancer 20; 
having summarised the judgment, the author points out that 
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under this decision there is no control over advertisements 
during a period of interim development before a planning 
scheme under the Town and Country Planning Act, 1982, comes 
into operation (when the provisions of section 47 of the Act 
come into play). E. O. WALFORD: Caveat Lessor? 11 Con- 
veyancer 27; the article deals with the landlord’s liability for 
nuisance. OswaLD A. Hemrson and N. Leica TAYLOR: 
Medical Partnerships; notes on the National Health Service 
Bill as affecting medical partnerships, 11 Conveyancer 41. 
ARTHUR M. SmirH: Recent Developments in Patent Law, 44 
Mich.L.R. 899. José Icnacto PERDOMO-ĒSCOBAR : Aeronautic 
Servitudes; a comparative study, 44 Mich.L.R. 1018. 


Law of Contract. W. J. BROCKELBANK : The Nature of the 
Promise to Marry, ete. ; see Family Law. 


Law of Tort. Harry D. Nims: Damages and Accounting 
Procedure in Unfair Competition Cases, 82 Cornell L.Q. 24; 
this is the second excerpt from the fourth edition of the 
author’s book on Unfair Competition and Trade Marks, 
which is to be published in the near future. Wex S. MALONE : 
The Formative Era of Contributory Negligence, 41 Il.L.R. 
151; in the earlier part of the nineteenth century, when railway 
crossing accidents became common, it was found that juries 
were not well able to deal with them. The Courts, therefore, 
wished to have a means of controlling the jury, i.e., to take 
the cases out of their hands. It was found that the issues of 
causation and negligence were not suitable for the purpose, 
but that that of contributory negligence lent itself admirably 
to the desired end. Joserm D. Biocx: Suits Against Govern- 
ment Officers, etc.; see Constitutional Law. 


Mercantile Law. Warrer Horrwirz: Historical Develop- 
ment of Company Law, 62 L.Q.R. 375; the author shows that 
there has been, for a long time, a tendency for the shareholders’ 
freedom to decrease and for the requirements as to the informa- 
tion which must be given to the public to become more 
stringent; he points out that the Cohen Report is in line with 
the general trend. Kurr H. Napermann: The National 
Bankruptcy Act and the Conflict of Laws, 59 Harv.L.R. 1025 ; 
some weaknesses of the Act. are shown, and it is contended 
that if these were remedied so as to improve both the protec- 
tion of local interests and also international co-operation, other 
countries might follow suit by carrying out reforms, and a 
general improvement of co-operation might result. R. W. 
Jones: Reflections on the Decision in Wilson and Meeson v. 
Pickering, 67 Journal of the Institute of Bankers 208. 
Louis Rosertson: Implied Warranties of Non-Infringement, 
44 Mich.L.R. 988; is the buyer of goods who is successfully 
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sued by the owner of a patent which is being infringed by 
the goods sold, entitled to be indemnified by the seller in the 
absence of any express provision ? 


Industrial Law. J. CHARLES Suort: The Quest for 
Industrial Peace, 20 Temple L.Q. 28. 


Criminal Law and Procedure and Criminology. R. S. 
WetsH: The Criminal Liability of Corporations, 62 L.Q.R. 
845; the author shows that (1) on principle a corporation can 
be indicted; this holds good in the case of an offence which 
requires mens rea. (2) Whether the criminal act of an agent 
is the criminal act of the corporation depends on the nature of 
the charge, the position of the agent, and other relevant acts 
and circumstances. (8) The offence must be one for which a 
corporation can properly be indicted; this excludes offences 
not punishable with a fine and offences which cannot be com- 
mitted by a corporation, e.g., incest. JuLrus H. Miner: The 
Jury Problem, 41 Il.L.R. 188. MıcmaeL Hakeem: Service in 
the Armed Forces and Criminality, 37 Journal of Criminal Law 
120; the author contends that life in the Forces is not 
conducive to the development of criminal tendencies. 
Raymonp Corsini: A Study of Certain Attitudes of Prison 
Inmetès, 87 J. of Crim.L. 182. Vernon Fox: Intelligence, 

“Race, and Age as Selective Factors in Crime, 37 J. of Crim.L. 
141. Dorris CLARKE: Treatment of the Delinquent Adolescent 
Girl: by Court or Administrative Tribunal? (Part II), 21 
N.Y.Univ.L.Q. 225. L. M. Minty: Looking in a Dark Room, 
ete. ; see Legal History. 


Conflict of Laws. Kurt H. NapeLmann: The National 
Bankruptcy Act and the Conflict of Laws; see Mercantile Law. 


International Law, CLYDE Eacueton: The Jurisdiction of 
the Security Council over Disputes, 40 Am.J. of Int.L. 518. 
I. P. Trarnin: Questions of Guerilla Warfare in the Law of 
War, 40 Am.J. of Int.L. 534. Lester Nurick and Rocer W. 
Barrett: Legality of Guerilla Forces under the Laws of War, 
40 Am.J. of Int.L. 568. Dant H. Lew : Manchurian Booty 
and International Law, 40 Am.J. of Int. L. 584. GUSTAV 
Po.tLaczEK: The United Nations and Specialised Agencies, 40 
Am.J. of Int.L. 592; the article deals with international 
co-operation in the social and economic fields. Hans KELSEN : 
Organisation and Procedure of the Security Council of the 
United Nations, 59 Harv.L.R. 1087. Hon. Roserr H. 
Jackson: Closing Arguments for Conviction of Nazi War 
Criminals, 20 Temple L.Q. 85. José IGNacio PERDOMO- 
Escopar: Aeronautic Servitudes, etc. ; see Law of Property. 

W. A. STEINER. 


REVIEWS 


A TEXT-BOOK OF JURISPRUDENCE. By G. W. Paton. (Geoffrey 
Cumberlege, Oxford University Press. 1946. x and 
528 pp. 21s.) 


A MODEST enough title for what will be to many students the 
text-book of jurisprudence; for the publication of Professor 
Paton’s book is in the nature of an event. It may be, as in 
the case of Paton’s renowned predecessor in this field, Sir 
John Salmond, that one must go to the Antipodes in order to 
obtain a true perspective of the common law, and then reimport 
into England a deeper insight into that system than we here 
usually obtain. But be that as it may, here is a new book 
which adds something of real, and all too rare, value to the 
‘short list of students’ books on jurisprudence. 

The author arranges his work in five parts: I, Jurispru- 
dence, Law and the State; II, Sources; III, The Technique 
of the Law; IV, The Analysis of Legal Concepts, and V, 
Analysis of Law on the Basis of Interests. The scope and 
selection of his subjects follows the sound common law 
principle of experience rather than logic—experience in leading 
students through the labyrinth of juristic thought. 

Professor Paton immediately takes his readers into a discus- 
sion and criticism of some of the most important schools of 
legal theory. His treatment of Kelsen, for instance, is 
remarkably concise and uncommonly understandable. He 
gives an unusually clear exposition of the theories of Roscoe 
Pound, a matter which is not always easy, since so much of 
Pound’s theories are recorded in the lecture notes of his 
students and so little in the printed word. The influence of 
this great American lawyer is obvious, as the author acknow- 
ledges, throughout the whole of this book; but writing of the 
End of Law his statement that, ‘ Pound’s generalisations touch 
only the fringe of the problem ° (p. 100) is less than an under- 
statement—it is an injustice. In passing, one might remark 
that there is good authority in English law for the term ‘ End 
of Law’ to describe tne object or purpose of law, but it is, 
nevertheless, a most unsatisfactory term from the point of view 
of the student, quite apart from the fact that it raises in him 
false hopes at an early stage in his career. 

The author’s chapter on ‘ Juristic Writings and Professional 
Opinion’ is very good. He seems less at ease in dealing with 
Law and the State. Here legal and political theory meet, and 
matters of opinion become as important as matters of fact. 
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It is very questionable, for example, if taken to the extreme, 
whether ‘we can best secure the effective protection of the 
subject . . . by dividing political control among as many 
groups in the community as possible’ (p. 188). Professor 
Paton does not seem at all convinced of the legal nature. of 
international law. While he accepts Kelsen’s contention that 
‘ A legal order may be created in the international sphere even 
though no super State is set up’ (p. 189), a matter which 
raises immediately the question of the legal nature of inter- 
national law, he claims (p. 71) that international law can hardly 
be described as law, but whether it may be so called is a 
question of fact. The War Crimes trials which have been held 
in Germany recently, as well as the system of an International 
Court which one hopes soon to see in a new and stronger form, 
may provide facts of sufficient weight to tip the balance in 
favour of calling international law a legal system in fact as 
well as in hope. 

In protesting against the author’s definition of a right, in 
which he adopts the meaning of the Shorter Oxford English 
Dictionary, namely, ‘ The standard of permitted and forbidden 
action within a certain sphere’, one is skating over ice which 
many.before have found too thin. But one can at least say 

the essence of a right is something which one is permitted, 
not forbidden, to do; and in any case it is hard to see how 
anything could be permitted and forbidden at the same time. 
And on this question of words, where, Professor Paton, did 
you find the word ‘ externalize ° ? 

The author’s chapter on ‘ Titles, Acts and Events’ is well 
written and shows careful analysis. The illustrations remind 
one of fhering’s Law in Daily Life. One of the most interesting 
parts of the book is the author’s analysis of legal concepts. It 
is not common to find such a treatment of Status, for example, 
as that given in this book; but the author could, with great 
profit to students, expand this section of the book, since the 
subject is becoming of greater importance in the increasingly 
complex industrial organisation of today. Professor Paton, 
however, misses one or two very important points on Status; 
for instance, the social or public nature of Status is funda- 
mental to the concept; significantly following from the above, 
in some cases it can only be acquired or discarded by an act 
of the State, while in all remaining cases if the acquisition or 
abandonment of a status follows from a voluntary act of the 
party subject to it, such an act of the parties will affect only 
the beginning or the ending of the status, but never boih. 
This is a feature which distinguishes true legal status from, 
e.g., professional privileges or disabilities. Austin already 
found the purpose of Status as being a convenient methou ior 
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classifying personal relationships: there are several less 
specious reasons for its existence, and one may hope that the 
author in future editions of his book will advert to some of 
them. It is satisfactory to find that the author bases his 
theory of the nature of corporate personality on the firm ground 
of reality. 

The chapter on ‘ Rights Directly Created by Law’ is a 
pleasure to read, the section on ‘ Standards of Care and Abuse 
of Rights’ being notably good. If, in England, too much has 
been said about the former, too little has certainly been said 
about the latter; and it is fitting that the attention of English 
students should be drawn to the question of abuse of rights by 
a jurist with knowledge of the common law in America and 
experience of it in England and the Dominions. 

Book V, on ‘ The Analysis of Law on the Basis of Interests ’, 
should not, it is thought, have been included in this work. It 
is not only incomplete in, for instance, failing to deal with 
social interests, but in quality falls below the high standard 
of the rest of the book. From the point of view of the student, 
it may tend to be confusing, as it goes very quickly on the 
basis of interests over ground already covered at length on 
the functional and analytical bases. On the other hand, some- 
what expanded, it would make a very good separate volume; 
and in case this is ever contemplated, attention is drawn to the 
statement (p. 468) that ‘ the sale of public offices is naturally 
an offence’ (Harrington v. Du-Chatel, 1781), and the author is 
referred to the Times newspaper of December 17, 1792,? not in 
contradiction, but merely in qualification of his statement. 

Throughout the whole of his work the author maintains a 
most interesting and stimulating style of writing. He has 
taken to heart Dr. Allen’s warning that a text-book of juris- 
prudence may become a treatise ‘in which the subjects are 
dully classified ’, and lives up to his declared endeavour ‘ to 
avoid using the traditional and imposing quadrisyllables which 
give a superficial impression of learning’. The author’s 
method is comparative; his references to German and French 
law in particular add great value to the work. On the other 
hand, it may be thought that his references to Roman law are 
somewhat overdone and may tend to give the student an 
exaggerated view of the influence of Roman law on the common 
law. This feature appears particularly in Professor Paton’s 
chapter on the subject of ‘ Property ’, in which common law 


1 ' Wanted by a Gentleman of Character and Respectability, a Situation under 
Government, from 200 1. to 400 l. a year, for which an adequate premium is 
ready to be advanced. Any person holding such an employ, and willing to 
resign, will be honourably treated with by the Advertiser, whose interest may 
be found sufficient to effect a resignation. 

Address to 8.8. Navy Coffee House, Newcastle Street, Strand.’ 
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rules are dealt with under such un-common law headings as 
‘Res mancipi et nec mancipi’ (p. 882) and ‘ Jus in re aliena’ 
(p. 898). 

Rarely has this subject been presented in so readable a 
form and with such satisfactory scope. One may hope that 
Professor Paton’s book will achieve among lawyers and would- 
be lawyers the wide acceptance which it richly deserves. 


R. H. GRAVESON. 


THE COLLECTED Papers or Joun Bassett MOORE, IN SEVEN 
Votumes. Published for the Trustees of the Joun BASSETT 
Moore Funp by the Yale University Press, 1944. 
(London: Humphrey Milford, Oxford University Press. 
1945. £6 18s. 6d. net.) 


Ir would be as presumptuous to offer an estimate of the contri- 
bution that this great American scholar of the law of nations 
has made to his chosen subject as it would be to try and 
estimate that of his nation. Mr. Moore belongs to that remark- 
able band of North American international lawyer-statesmen, 
distinguished alike for their scholarship and their active part in 
affairs, which flourished during the last quarter of the last 


century and the first quarter of this and whose work during 
- “that 


A 


time may well cause future generations to look back on it 
as the Silver Age in the United States. Not, perhaps, of the 
same stature as a statesman as Elihu Root, nor so passionate 
an internationalist as James Brown Scott or as Nicholas 
Murray Butler (who, like Mr. Moore, is happily still with us), 
John Bassett Moore may fairly be classed as the greatest 
scholar among them. It is, therefore, fitting that some at 
least of his many papers, published over a space of no less 
than 66 years, should be assembled in a single collection, to 
stand beside the multivoluminous History and Digest of Inter- 
national Arbitrations, Digest of International Law and Inter- 
national Adjudications, which also bear his name. It is 
perhaps salutary, too, that this great collection should appear 
at this time. For in the contemporary crisis of European 
culture it is to be expected that eyes will be turned for conso- 
lation and encouragement towards the United States. And, in 
so far as the sphere of legal studies is concerned, the westward- 
looking eye is bewildered by the spectacle of a literature 
appearing to consist virtually exclusively of case books and 
doctoral theses, and of reviews principally devoted to topics of 
administrative and tax law. Thus it is a reassurance and a 
relief to see, standing up from this somewhat monochrome and 
uninspired landscape, such a monument as the scholarship of 
Mr. Moore represents, the dimensions and detail of which 
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receive emphasis and due accent from the making of this 
collection. Its perception thus enabled recalls to the mind the 
towering structures of American legal scholarship raised by 
such men as Holmes and Ames, Williston and Wigmore, which 
yet stand in the receding foreground, not marring but rather 
matching the lofty, distant architecture of Kent and Story. 

That in the past decade and a half the battlements of 
American academic legal science should have come to resemble 
Ossian’s walls of Balclutha is due, it would seem, to the 
attraction administrative, and to a lesser extent judicial, office 
has exerted upon their garrisons during the period of the New 
Deal. A foreigner cannot presume to doubt that the decision 
of many to exchange chairs or the prospect of them for a more 
intimate concern with the affairs of the nation at a turning- 
point in its governmental history was timely and essential. 
Its result has been indisputably the government’s gain—and 
thus in a sense that of the contemporary community. But it 
is, it may be hazarded, a matter for consideration as to how 
far it has not been to a corresponding extent the universities’ 
loss, and therefore indirectly that also of posterity. Certainly 
the drift away from the schools to the civil service has been in 
direct contrast to the trend in English affairs—the exceptional 
and temporary phenomena of wartime apart. And it is a 
tenable view that the great age of the American law schools is 
past, or is rapidly ending. Such a view deserves indeed ño 
more credit than any other discernment of distinct epochs in 
the relentless infinity of time. Any moral it would point is, 
too, to be received in the knowledge of three other considera- 
tions. The first of these is the general one that there has been 
amply proved to be no necessary inhibition upon academic 
study resulting from incumbency of governmental office. The 
second is that the mutual relations of the law schools, the legal 
profession and the civil service are in the United States of 
a markedly individual character and certainly very different 
from those which obtain in England. The third is that one 
half of legal science is the science of public law, the advanced 
school of which must inevitably be the public service. 

The operation of these compensating factors is well illus- 
trated by the career of John Bassett Moore. Mr. Moore was a 
participant in an earlier Drang nach Washington, being one of 
the four successful candidates in the first examination for 
entry into the Department of State held by the National Civil 
Service Commission set up in 1885. In the Department he 
remained until 1891, when he became Professor of International 
Law and. Diplomacy at Columbia University. But in a sense 
he never left Washington. For, at President McKinley’s 
request, he took office as Assistant-Secretary of State on the 
eve of the Spanish-American War, as he did again, this time as 
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counsellor of the Department with power to act as Secretary 
of State, shortly before the outbreak of the First World War. 
And throughout his long career he acted continually as Agent, 
Commissioner, or Plenipotentiary of the United States in 
matters of international legal concern. His record of public 
service, within which his seven years’ service as Judge of the 
Permanent Court of International Justice and his 26 years’ 
membership of the Permanent Court of Arbitration must also 
be reckoned, was thus a very full one. Yet, in the intervals of 
it, Columbia knew him constantly until his retirement in 1924. 
And his production of publications throughout its length was 
nothing short of prodigious. Nor was it achieved by what the 
late Mr. Justice Cardozo termed ‘the method agglutinative 
and tonsorial ’"—scissors and paste. On the contrary it was, 
as the collection under review reveals, of exceptionally high 
and consistent quality. His main works are, of course, the 
three great studies in the fields of arbitration, international 
adjudication and international law generally to which reference 
has already been made. Besides these he published notable 
studies on extradition and related topics (Report on the Cutting 
Case, (1887), Report on Extradition (1890), A Treatise on 
Extradition and Interstate Rendition (1891)), an American 

So anion to Dicey’s Conflict of Laws (1896), two studies of 

-American diplomacy (American Diplomacy, Its Spirit and 
Achievements (1905), The Principles of American Diplomacy 
(1918) ), a short constitutional study (Four Phases of American 
Development (1912) ), and a notable volume of essays (Inter- 
national Law and Some Current Illusions (1924) ). There are 
reprinted in the present collection the Principles of American 
Diplomacy (Vol. IV) and the ‘ Current Illusions’ (Vol. VI). 
Besides these it contains five papers previously unpublished : 
‘ Speech at Felton, July 4, 1877 (Vol. I, p. 1), ‘ Mediation in 
the Boundary Dispute between Honduras and Nicaragua’ 
(Vol. V, p. 118), ‘ American Research Historical Fund’ (Vol. 
VI, p. 287), ‘ Far Eastern Policy ’ (Vol. VII, p. 6) and ‘ Peace, 
Law and Hysteria’ (Vol. VII, p. 220), the last, written in 1943, 
extending to 110 pages. 

The list of the previously unpublished papers alone might 
give rise to the suspicion that the collection contains nothing 
but miscellaneous matter. That suspicion might be thought 
confirmed when it is added that there are reprinted in it no 
less than 124 book reviews (out of a total of 848 items collected) 
occupying approximately 160 pages (or roughly half a volume). 
Dismiss these as ephemera and take out also the addresses of 
welcome and such-like (which are also numerous) and, it may 
be asked, what remains? Doubtless the collected works of 
every man contain too much, but here the proportion of the 
superfluous is certainly extreme. Judicious editing could 
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surely have reduced the total bulk by a half and have helped 
rather than hindered Mr. Moore’s renown. Still, it is not to 
be denied that even the book reviews reveal the whole man 
in a way which is quite remarkable. Possibly the July 4 
oration, delivered in Mr. Moore’s eighteenth year, is too 
charming a juvenilium to perish but the insurance ‘ sales-talk ’ 
—Mr. Moore is a director of the Equitable Life Assurance 
Society—at Volume VI, p. 822, deserves oblivion. The rest 
is very often of high interest and value. Thus, reverting to 
the reviews, we may discern behind them a mind of great 
precision and critical capacity. Not even Satow was spared 
the logic of Mr. Moore’s learning (cf. Vol. V, p. 24 ff.), nor yet 
Professor Hyde (ibid., p. 356 ff., esp. p. 859). Typical of his 
style as a reviewer is the following: ‘ Of the British members 
of the joint High Commission by which the Treaty of May 8, 
1871, was formulated, it is said that . . . the chairman was 
Earl de Grey, and with him were Goderich, President of the 
Privy Council’, ete. But, if Viscount Goderich was present, 
so also were the Earl of Ripon and Baron Grantham, neither 
of whom the author mentions. In fact, all three were titles 
belonging to Earl de Grey, who, nevertheless, acted in a single 
individual capacity ’ (Vol. IV, p. 283). Or this: ‘In a play 
once much in vogue with the votaries of the comic stage . . .. the 
leading roles were borne by two rival singers, who, with a view 
to exhibit their respective merits, alternately assailed with 
ever-rising inflection the auditory nerves of their unfortunate 
fellows. ... The reviewer trusts that he may not be suspected 
of harbouring vocal ambitions if he admits that almost a genera- 
tion ago, in 1891, he did publish a treatise in two volumes 
entitled, as he dimly recalls it, not ‘* International Extradition 
and Interstate Rendition *? but ‘* Extradition and Interstate 
Rendition ” . . . in this work, which has happily proved to be a 
fecund source of even unconscious inspiration and succour to 
subsequent writers, he ventured, not diffidently, but with full, 
aggressive confidence. . . to introduce into the law the distinc- 
tive terminology again unfurled to the world by the present 
author’ (Vol. V, p. 32). In the face of such pointed accuracy 
it is almost with delight that one discovers the great man him- 
self referring to Lord Charles Beresford as Lord Beresford 
(Vol. II, p. 242). 

The extracts quoted perhaps by themselves reveal what is 
the fact—that Mr. Moore is a stylist and a highly sensitive one. 
It is not without significance that his first published paper was 
on ‘ The Relation of Literature to National Life’ (Vol. I, p. 4). 
His early interest in methods of expression is apparent from his 
foreword to Wharton’s Diplomatic Correspondence of the 
American Revolution, published in 1889, where he writes of his 
fellow master in the art of digesting : ‘ It is a distinctive feature 
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of Dr. Wharton’s books that, in addition to their convenience 
and authority as works of reference, they possess a peculiar 
literary charm. His tendency was to be diffuse rather than 
concise.... Occasionally his sentences are somewhat involved 
and complex in construction. . . . They give the impression of 
having been thrown out fresh from the writer’s mind in the 
vividness and energy of rapid composition ’ (Vol. I, pp. 58-59). 
Mr. Moore’s own first production—the speech made at the age 
of seventeen—is pregnant with literary aspiration and liberally 
sprinkled with such patches of fading purple as the description 
of ‘ despotism sitting red-handed on the throne in the fairest 
capitals of Europe’ (vol. I, p. 1). He tried his hand at verse 
—somewhat unsuccessfully if we may be permitted to judge ` 
from his ‘ Decline of Sentiment’ (1885) (Vol. I, p. 23). But 
apparently he was not discouraged, for an ode to his patron, 
Thomas Francis Bayard, appears as late as 1907 (Vol. III, 
p. 288). He has kept always an eye for a fine phrase—such as 
Coke’s description of Christ as ‘ Chief justice of the whole 
world’, or Hall’s ‘ circle of law-governed nations’. And he 
soon developed an easy, concise and accurate style, much 
enlivened by a certain irony. The present reviewer has since 
he was an undergraduate cherished one example of this irony 
in the ‘ Current Illusions’ (reprinted here at Vol. VI, p. 31): 
ae ord Salisbury, who, although somewhat of a recluse, 
ust have known of the existence of steam railways in 
1900 ...’. He can now match it with another- Mr. Moore’s 
description of his incredulity on first hearing of the Russian 
fleet’s engagement with the North Sea trawlers: ‘. 
suggested that men of the sea, and especially fishermen, had 
always had the benefit in the public mind of a certain indul- 
gence on account of their susceptibility to optical illusions .. .’ 
(Vol. II, p. 198). His easy Iearning has sometimes betrayed 
Mr. Moore into pomposity, as in the phrase ‘ in spite of unin- 
formed statements to the contrary (Bayard) was the first 
diplomatic agent of the United States to hold the rank and title 
of Ambassador’ (Vol. III, p. 431). And his reproofs of 
inaccuracy are, as has been demonstrated, often sharp to the 
point of being wounding. Perhaps the only really unbarbed 
review is that of Professor Ziegler’s study of the international 
legal learning of Chief Justice Marshall (Vol. VII, p. 196), 
Mr. Moore’s chief hero whose recommendation of the exercise 
of a ‘ cold, critical faculty ’ in the exposition of the law seems 
much to have appealed to him (Vol. V, p. 856). But on the 
whole, Mr. Moore writes in an appealing and dignified fashion. 
It is only in his own State—he is a loyal Delawarean, and 
the high school of his native Smyrna was in 1986 named 
after him (Vol. VII, p. 66)—that he sometimes indulges in 
rustic high jinks which, to make a phrase which has at least, 
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contemporary meaning, are positively presidential (cf. Vol. III, 
pp. 108-110; Vol. VII, pp. 67-68). 

In spite of his severity, Mr. Moore reveals himself as a 
remarkably fair-minded man. It might have been expected 
that his vivid sense of history, his long official service, and his 
lifelong devotion to the task of expounding ‘ American ° inter- 
national law might have infected him with a certain bias. But 
that is not so, and in few places other than his writings can 
there be collected a clearer refutation of the familiar charge 
that international lawyers tend to be unduly subservient to the 
official attitudes of their own governments. Mr. Moore’s own 
appreciation of the limitations of the “ nation-by-nation ’ 
method of study of international law was early apparent (cf. 
review of Nys, Notes pour servir ù Vhistoire littéraire et 
dogmatique du droit international en Angleterre (1888) (Vol. I, 
p. 78) ). He has been ever quick to correct any overestimation 
of American influence upon that law and to emphasise, for 
instance, that ‘in fact, some of the profoundest treatises on 
international law—treatises as much beyond the compre- 
hension of the amateur as Coke on Littleton or Fearne on 
Contingent Remainders—antedate the American revolution ’, 
and that arbitration ‘was much employed even among the 
Greeks, to say nothing of the scores of cases in the five 
centuries preceding the birth of the United States’ (Vol. IV, 
p- 281). He will not suffer Hay to be placed equal with 
Franklin or John Quincy Adams as a statesman (ibid., p. 285). 
But nowhere does his impartiality and his exquisite sense of 
proportion appear to greater effect than in his treatment of 
Anglo-American relations. Despite his juvenile conception of 
Europe at the time of the Revolution to which allusion has 
been made, he was among the first to deplore the traditional 
American attribution to King George III of the horrid epitaph 
earned by one of his Royal progenitors : 

* Foul as it is, hell itself is defiled by the fouler presence 

of John’. 

And his contemporary account of the British case in the 
Venezuela boundary dispute and the relation of that dispute 
to the Monroe Doctrine was exceptionally judicious and fair 
(cf. Vol. II, p. 84 ff.). Indeed, if there be one outstanding 
quality to be discerned in his mind and personality, it is his 
luminous sense of proportion, especially of historical propor- 
tion. It was this deep consciousness of history and the 
relation of the present to history which led him, in the cele- 
brated ‘ Current Illusions ’, to seek to refute the various inroads 
made during the First World War on the ancient distinction 
between combatants and noncombatants. In Mr. Moore’s 
view, there was no justification for the tendency to abandon 
the distinction between absolute and conditional contraband 
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on the ground that modern war is total in the sense that entire 
nations are mobilised for its conduct. For it ignored the 
growth of populations since the time of the Napoleonic Wars 
and regarded only the absolute increase in the size of military 
forces. Thus, whilst indeed six times as many Englishmen 
were killed on the first day of the Battle of the Somme as 
Marlborough at any one time commanded, no greater propor- 
tional national effort was represented by the armies of Haig ~ 
than by those of the Duke. If, therefore, the clear line 
between army and nation was tenable in the time of the one, 
so also should it be in that of the other (cf. Vol. VI, p. 1 ff.). 
The cogency of this argument, it may be mentioned, is perhaps 
illustrated by one aspect of the latest and greatest conflict. 
For during the late war the Government of the United King- 
dom proposed to divert one half of the national income to war 
purposes. This, naturally, seemed an unprecedented and a 
revolutionary undertaking. Yet Pitt and his successors, who 
waged war for over twenty years, took as its tithe no less 
than one quarter of the nation’s monetary harvest. The argu- 
ment is one to which Mr. Moore returns again and again (cf. 
Vol. VI, p. 288; Vol. VII, pp. 116, 170 ff.). But it is not the 
only connection in which he urges the essential stability and 
_lack of change in the condition of men and nations. For 
_- instance, for him the depression following the collapse of the 
year 1929 suggests nothing more than a parallel with the period 
following the Civil War and the panics of 1887 and 1873 

~ (Vol. VII, p. 74). 

It would not be possible to give here an account of the con- 
tents of these seven volumes which was anything like complete. 
For they contain the less lengthy writings of a man who has 
enjoyed an exceptionally long professional career and who has 
had to an exceptional extent’ the cacoethes scribendi. Not 
unnaturally, the topic with which Mr. Moore’s name is auto- 
matically linked—arbitration—figures with some prominence. 
The Permanent Court, likewise, has a large place. Recognition 
is also a favourite topic with him. And legal and diplomatie 
biography seems to have been his chief pastime, as studies of 
Marshall, Story, Lincoln, Washington, Hamilton Fish, 
Franklin, Hay, Bayard, Bolivar and Kossuth bear ample 
witness. In all it is a fascinating collection, a veritable monu- 
ment of learning, marred only by a complete lack of editing. 


CLIVE Parry. 
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Tae MEDIEVAL Ipea or Law AS REPRESENTED BY LUCAS DE 
Penna. By Warrer ULLMANN, with an Introduction by 
HAROLD Dexter HAZELTINE. (London: Methuen & Co., 
Ltd. 1946. xxxix and 220 pp. 20s. net.) 


Tars book hardly needs a review, for Professor Hazeltine has 
really provided an authoritative one in his Introduction, which 
serves both to explain the general problems involved and to 
place Dr. Ullmann’s special contribution towards their solu- 
tion. It is also a guarantee of the author’s scholarship, 
already demonstrated by a number of lesser essays on medieval 
law. There is more about Lucas de Penna (circ. 1820-90), and 
less about medieval law in general than the title might lead us 
to expect, but he is peculiarly interesting. Though he falls 
under the general heading of the Post-Glossators, he was a 
man of unusually wide general learning, of independent mind, 
and, unlike most of the others, apparently never engaged in 
teaching. He has also been studied less than some others, in 
. particular his most famous contemporary, Bartolus. He was 
undoubtedly much occupied in practice in the Sicilian King- 
dom, but his chief work was undertaken, he tells us, during 
a period of enforced inactivity due to illness, and, though it is 
called a commentary on the Tres Libri (i.e., the last three 
books of Justinian’s Code) it is in fact far more, containing 
as it does, the full statement of a ripe scholar’s whole attitude 
towards law. It has had a curious history. Though well 
known to Neapolitan scholars, it did not become popular 
further afield until the sixteenth century, and the first edition 
dates only from 1509. In part this late influence is due to 
the accident that doubts were cast—probably wrongly—on 
the authority of Bartolus’ work on the Tres Libri, but it is 
also true—and this is one of the most interesting points brought 
out by Dr. Ullmann—that Lucas anticipated in a marked 
degree the absolutist tendencies of the post-Reformation 
period. Bodin thought highly of him, and Dr. Ullmann points 
out that he was at one with Bodin in his contempt of the 
multitude and his refusal to attribute the powers of the ruler 
to anything but divine authority in spite of all arguments to 
be drawn from the lex regia. For the later extravagances of 
the divine rights attached particularly to hereditary monarchs 
he cannot be held responsible. Lucas is also remarkable for 
the extreme views which he held on the independence of the 
secular power, though the contrast between him and Bartolus 
is perhaps exaggerated by Dr.-Ullmann where he deals 
expressly with the subject (p. 172). It is true that Bartolus’ 
words are frequently on the Papal side, but there is good 
reason, as Dr. Ullmann well knows (p. 91), to believe that he 
wrote thus only because of his presence in territory ‘ friendly 
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to the Church’, and his real opinions probably differed little 
from those of Lucas. Lucas’ views, however, on the validity 
of the civil, as opposed to the canon law, were certainly more 
far-reaching than those of Bartolus. Learned though he was 
in the canon law—perhaps Dr. Ullman over-emphasises his 
superiority to contemporary legists in this respect—and great 
as was his respect for the Church, he would have no truck with 
Bartolus’ territorial limitations on the application of the civil 
law, which, he asserts further, is valid even in an Ecclesiastical 
Court where temporal causes of ecclesiastics or spiritual causes 
of laymen are concerned, unless openly contrary to the canons 
or the liberty of the Church. Particularly notable, too, is his 
championship of the (Roman) civil law in the Sicilian Courts. 
Frederick II had laid down that, in the absence of relevant 
enactments or customs, judgment was to be given secundum 
iura communia, Langobarda videlicet et Romana. Neverthe- 
less, by arguments that are hardly ingenuous, Lucas overruled 
the preference apparently given to the Lombard law and 
enthroned that of Rome, at a time, it must be remembered, 
when ‘reception’ was far from complete. Such questions, 
mostly treated under the heading ‘ Application of Law’, 
happen to interest the reviewer most, but there is much else 
E ae nea discussion, conceptions of crime, and some 
_ be ortant remarks on Lucas’ attitude towards war and peace, 
which show that here, too, he foreshadowed the sixteenth 
century and particulerly Gentilis, Nor is this perhaps so 
surprising seeing that Gentilis proclaimed himself an adherent 
of the Bartolist against the newer Humanist school of law, 
as we have been reminded recently (not counting the war years) 
by Astuti’s edition of his De Juris Interpretibus Dialogi Sea 
(1937). In writing on a Post-Glossator, Dr. Ullmann has added 
his voice to the growing vindication of this school against the 
strictures that were formerly fashionable, but he has done so 
in an original manner and in a book which makes a most 
valuable contribution. to the history of legal thought. 


H. F. J. 


THE PrincipLes oF Town Pianninc Law. By J. CHARLES- 
WORTH, LL.D. (London: Stevens. 1946. xii and 164 pp. 
10s. 6d. net.) 


ALTHOUGH as Sir Patrick Abercrombie has shown in the 
interesting historical introduction to his little volume on town 
planning, the science is quite a venerable one, the law relating 
to it is one of the youngest members of the legal family. Early 
examples of town planning resulted from the accidents of 
military necessity, as in towns planned like the Roman castra 
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to meet the requirements of war, or large-scale development 
carried through under a single architect or group of architects 
as with Bath, or Nash’s London, or finally, similar develop- 
ment by the far-sighted owners of large estates, to whom 
Dr. Charlesworth refers sympathetically in the first chapter of 
this volume as the benefactors to whom we owe much of such 
grace as there is in modern England. 

As the large estates became more-and more broken up, the 
sporadic development which was such a marked feature of 
Victorian England -became almost universal, and the more 
far-sighted architects and social philosophers perceived that 
without some sort of compulsory pattern for future develop- 
- ment there would shortly be complete chaos over most of the 
country. And thus, over a hundred years too late, we got the 
ineffectual sections of the Housing and Town Planning Act, 
` 1909. Since then no branch of our law has developed more 
rapidly, and although few would claim that it is a perfect 
instrument for the purpose, the Town and Country Planning 
Act, 1944, does provide machinery which in the hands of a 
strong and energetic Minister (and though he is the junior in 
the hierarchy of the Government, few would deny that his 
responsibilities are among the most important in the modern 
set-up) can be made radically to influence for the better the 
future appearance of England. This new branch of the law is 
therefore of outstanding importance in the social recasting of 
_ the country, and since it more and more grips all owners of land 
. and houses a good grasp of its main essentials has become an 

essential part of the equipment of the great majority of 
working lawyers. 

Unfortunately, like most branches of administrative law, 
it.is exceedingly complex and detailed, difficult indeed for the 
average student to master. Dr. Charlesworth, who first made 


>o a legal literary reputation with exceptionally lucid elementary 


expositions of mercantile law and of company law, has now 
essayed and in large measure achieved a similar object in 
this volume. It is intended for students and also for those 
' practitioners who merely require an introduction, and it can 
be confidently recommended. 

His book consists largely of an exposition of the 1944 Act 
and the Ministerial orders made thereunder, in the light of the 
explanatory memoranda, and in the light of such decisions as 
have been given by the Courts. It is interesting to notice how 
helpful on the whole the judicial decisions have been and how 
difficult it is to build up an intelligible jurisprudence in a new 
branch of the law of great complexity without such decisions. 
Which all goes further to emphasise the unfortunate character 
of the gulf which has grown up during the past generation 
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between Whitehall and the Courts, and to underline the 
importance of an early implementation of the recommendations 
in the Donoughmore Report for the setting up of a new section 
of the judiciary specially charged with the application of 
administrative law. 


Dr. Charlesworth takes a reasonably wide view of his - 


subject, discussing, for example, the regulation of advertising 
and the ribbon development of highways which are dealt with 
in special statutes. He also has a chapter on those aspects 
of the housing Acts which are specially connected with 
planning. 

While here and there one may disagree with Dr. Charles- 
worth’s estimates on practical points, e.g., when he states that 
the check placed upon planning control by the need to pay 
compensation has not been serious, there is seldom or never 

` any reason for substantial disagreement with his exposition of 
the law. Moreover, the clarity of this, even when the subject 
is at its most intricate, as when concerned with interim 
development, and the contents of schemes, lives up to the 
high standard set in his earlier works. There is perhaps one 
slight lapse in Chapter II, where it is only made clear by 


inference that the ‘interim period’ now commences auto- 


matically under section 1 of the 1948 Act. 
neers ` C. 


Ratinc VALUATION Practice. By P. R. Bean and A. 
Locxwoop. Foreword by Harop B. Wuutams, LL.D. 
(London: Stevens. 1946. xvii and 211 (index) 7 pp- 
21s. net.) 


Tuoucn this book is written primarily for Rating and 


Valuation Officers, by whose Association it is recommended, 


the practising lawyer who has not a Ryde on Rating by him 
will find it a useful work of reference since some 180 reported 


cases are dealt with and the general legal problems involved. 


are adequately discussed. The writers, from the legal aspect, 
draw heavily on Scott L.J.’s judgment in Robinson Bros. 
Lid. v. Durham, etc., Assessment Committee, [1988] A.C. 
821, and in this regard it is unfortunate that the authors have 
tended to overlook the lawyer’s need by their too frequent 
references to reports in The Rating and Income Taw Journal 
in preference to those in the more usual series; it might be 
considered worth while, in the next edition to which we may 
well look forward, quoting both types of reports, at any rate 
in the Table of Cases. 

The chapters relating to the Basis of Assessment, 
Exemption from Rating, Methods of Assessment and the 
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Valuation List should prove useful for the lawyer who does 
not require to delve deeply into the subject. The remainder 
of the book deals with the problem of valuing various types 
of property and is well illustrated with practical examples 
ranging from weekly-let property to electricity undertakings. 
A. FARNSWORTH. 


THe Law or Income Tax. By E. M. Konstam, x.c. Tenth 
edition. (London: Stevens & Sons, Ltd.; Sweet & 
Maxwell, Ltd. 1946. Ixviii and 802 and (index) 48 pp. 
£8 10s. net.) 


THE task of a writer upon the law of income tax is, indeed, 
unenviable. Although the statute law since the reimposition 
of the income tax in 1842 had been consolidated—but not 
codified—by the Income Tax Act, 1918, no fewer than thirty- 
two Acts dealing with income tax have become law in the last 
twenty-eight years; each of them has amended, or extended, 
the consolidated law in greater or less degree. The provisions 
of these Acts, save those which relate specially to administra- 
tion, are embodied by Mr. Konstam in an appendix extending 
to over three hundred and fifty pages; the main body of the 
work is linked up with this appendix by means of brief 
footnotes. In addition a vast body of judicial interpretation 
has developed around these statutes, expository both of the 
principles inherent in the scheme of the Acts and of the under- 
lying meaning of words and phrases therein, all too often - 
couched in most involved form. In 1986 the reported cases 
dealing with the statutory law exceeded eighteen hundred and 
their number has increased continuously each year since, as 
may be seen from the table of cases which covers no fewer 
than forty-one closely printed pages. 

Mr. Konstam’s work has already attained the status of a 
classic upon the complex subject of income tax law, but an 
attempt will be made here, for those who have not hitherto 
‘enjoyed’ it, to give an idea of its general layout. The 
occasion of a first review in these pages of this truly monu- 
mental work is, perhaps, hardly proper for any detailed 
criticism of what might be considered only minor points. 

Mr. Konstam has summarised, in a continuous and self- 
contained account of over four hundred pages, the unwieldy 
mass of legislation and case-law referred to above ; the citations 
of cases are set out in footnotes, often shrewdly annotated by 
the author. 

After an opening chapter in which the underlying scheme of 
the Income Tax Acts is dealt with and the personal reliefs to 
- which the taxpayer is entitled are considered, Mr. Konstam 
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proceeds to deal with, in separate chapters, the sources of- 
income chargeable under the ‘five famous Schedules, A, B, 
C, D and E. In the chapter (No. 2) relating to ‘ Income from 
Property in Land’, he properly includes the code by which 
* Excess Rents’ are assessed though the charge is in fact made 
under Case VI of Schedule D; see sections 13-17, Finance Act, 
1940. No fewer than five chapters are devoted to income 
chargeable under the six Cases of Schedule D. Chapters 5 and 
6 are especially interesting for in them the author covers the 
whole field of liability in respect of Trades, ete., dealing both 
with the circumstances in which a charge can arise, those 
receipts which can be considered to be of a ‘ revenue’ nature. 
and, lastly, the question of what deductions can or cannot 
be made from gross receipts. 
`- The provisions of the Income Tax Act, 1945, which has 
made a breach in the century-old scheme of income taxation 
by its allowance for ‘ capital expenditure ’"—see note at 8 Mop. 
L.Rev. 248—are dealt with in a separate chapter (No. 7) entitled 
‘The New Allowances’. Particular praise for.their clarity of 
expression must be given to the chapters (Nos. 14 and 15) 
relating to ‘Total Income’ and ‘ Surtax’, especially when 
regard is had to the involved, and at times barely intelligible, 
_ language in which the relevant statutory provisions are 
Pe ite The law relating to ‘ Charities’ is admirably set 
É in a concise chapter (No. 18) while the remaining chapters 
deal with ‘Persons liable to be assessed’, ‘ Returns and 
Penalties? and the machinery and law of the assessment and 
collection of the tax and the taxpayer’s right of appeal and 
other remedies open to him. 

Mr. Konstam’s layout of his subject seems, to your 
reviewer, impeccable save his treatment of ‘ Residence’. As 
regards the individual, the statutory and case-law is to be 
found in part under ‘Income from Foreign Possessions etc.’ 
(pp. 218-22) and in part under ‘ Persons liable to be assessed ’ 
(pp. 265-8) while the residence of companies is dealt with in 
chapter 5, ‘ Trades and Professions, Cases 1 and 2” (pp. 79-88) 
under the sub-heading ‘ Head, Seat and Directing Power’. It 
is suggested that it would have been preferable to have devoted 
a separate chapter to ‘ Residence’, dealing both with indi- 
viduals and companies and embodying therein the allied 
topics of ‘ Domicil’? and ‘ Ordinary Residence’. Although 
Mr. Konstam has analysed, with considerable acuteness, the 
criteria which determine whether or not a company can be 
regarded as resident in this country, this analysis seems rather 
out of place in a section dealing with ‘ the place where a trade 
is carried on’; more especially since in the two most recent 
leading cases on this subject—Swedish Central Railway Co., 
Ltd. v. Thompson, [1925] A.C. 495, and Egyptian Delta Land 
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`- and Investment Co., Ltd. v. Todd, [1929] A.C. 1—neither of 


.the appellant companies was ‘ carrying on a trade’ within the 


meaning of the Income Tax Acts, their only chargeable source 


` of income being securities and possessions situate abroad and 


assessable under Cases IV and V of Schedule D. The author’s 


-, + treatment of this subject might well be expanded if a separate 
+- chapter could be devoted to it and this would enable him to 
-give more consideration to the decisions in Levene v. Inland 


- Revenue, [1928] A.C. 217 and Inland Revenue v. Lysaght, 


-~ [1928] A.C. 284, in which is epitomised the position where an 


individual has no place of permanent abode, to use a neutral 


`` term, in this country. 


In chapter 18, which deals with ‘ Appeals, etc.’ the section 


- headed ‘ What is a Question of Law?’ (pp. 887-9) might well 


be lengthened so as to bring out more clearly those general 


‘ principles by which the Courts have distinguished ‘ questions 


of law’ from ‘ questions of fact ’—see, in this regard, the 


z" article at 62 L. Q. R. 248-265 on ‘ Fact or Law in Cases stated ` 


` under the Income Tax Acts’. 


This work stands out pre-eminent among lawyers’ text- 


books upon the abstruse subject of income tax, not only by 


reason of its high standard of accuracy but also because of its 
readability and of the skill of the author in condensing into 
understandable language the most involved statutory provi- 


~ sions. No practitioner engaged in revenue law shouid be. 


without this work though this recommendation seems almost’ 


` superfluous when one recollects that no fewer than ten editions 
have been called for in the space of twenty-five years. 


A. FARNSWORTH 
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INTERNATIONAL GOVERNMENT AND 
DIPLOMATIC PRIVILEGE 


` ARTICLES 104 and 105 of the Charter of the United Nations 
provide that that Organisation shall enjoy in the territory of 
~~. each of its Members such legal capacity and such privileges 
and immunities as are necessary for the fulfilment of its 
purposes, and that representatives of the Members and officials 
of the Organisation shall similarly enjoy such privileges and 
. immunities as are necessary for the independent exercise of 
their functions in connection with the Organisation. Article 105 
deputes to the General Assembly the duty of elaborating these 
‘provisions by way of proposing conventions to the Members 
or otherwise. In pursuance of these articles, the Fifth Com- 
mittee of the Executive Committee of the Preparatory 
Comtfnission was directed to prepare studies and make recom- 
-—~mendations on the question of privileges and immunities.’ 
The resulting report was endorsed by the Executive Committee 
and by the Preparatory Commission, and was referred by the 
latter body to the General Assembly with a reminder that the 
obligations resulting from Articles 104 and 105 operated from 
the date of entry into force of the Charter and thus even 
before any regulatory action upon them was taken by the 
General Assembly.? The most significant of the considcrations 
thus brought to the notice of the General Assembly were as 
follows: that the privileges and immunities of the United 
Nations and of the various specialised international agencies 
contemplated by Article 57 of the Charter should as far as 
possible be ‘unified’; that the grant of full diplomatic 
immunity should be confined to cases where it was really 
justified, any excess of privilege being as detrimental to the 
interests of the recipient international organisation as to those 
of the countries called upon to grant it, and that such privileges 
as might be granted should belong to the organisation con- 
cerned rather than to the individual affected, and should be 


1 Report by the Executive Committee io the Preparatory Commission 1H.M.S.0., 
November, 1945), Part IV: Terms of Reference of Committees, p. 134. 
2 Ibid., Part ILI: Statement of Recommendations, Para. E, p. 10. 
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capable of waiver by the former.” Although significant, none 
of these recommendations was new, and together they represent 
merely what was already the theory and practice of the matter 
in the time of the League of Nations. What was novel, how- 
ever, was the inclination evinced in the report to disapprove 
the principle that the general rule rendering the salaries of 
international officials immune from national taxation is subject 
to an exception where such officials are nationals of the taxing 
State. Exactly how novel this view is may be seen from the 
fact that the principle in question is adopted in the constitu- 
tions even of such entirely new international organisations as 
the International Monetary Fund‘ and the International Bank 
for Reconstruction and Development.’ The reason adduced for 
its advocacy was that the irregular exercise by individual 
governments of their discretion to tax or not to tax such of 
their nationals as are international officials is productive of an 
inequality of circumstance amongst officials of equal status 
which has led to ‘ certain administrative difficulties °’ ê and has 
raised the question whether the United Nations should not pay 
compensating allowances to those of its officials who are taxed 
in order to restore equality. 

When the General Assembly met for the first time two 
committees became concerned with the matter under discus- 
sion. In the first place the Sixth Committee (Legal) was 
charged specifically with the question as to, how Articles 104 
and 105 of the Charter were to be elaborated. In furtherance 
of this task, that Committee produced two draft conventions, 
the first relating to privileges and immunities in general, and 
the second to the headquarters of the United Nations. The 
scheme envisaged by the former fell considerably short of the 
general rule laid down in the Covenant, whereunder all officials 
of the League were, without exception, expressed to be 
accorded diplomatic status.” For, although that status was 


3 Cf. the ‘Observations on Relations with the Specialised Agencies’ (of the 
Highth Committee). These Observations, not coming strictly within its terms 
of reference, were passed by the Executive Committee to the Preparatory Com- 
mission without either approval or disapproval. They contain suggestions in 
part identical with those of the Fifth Committee: ibid., Part IMI, Ch, VIII, 
8. 2, para. 38, p. 108. 

4 Articles of Agreement, Art. IX, s. 8 (ii), contained in Final Act of the United 
Nations Monetary and Financial Conference, Cmd. 6456, p. 27. 

5 Articles of Agreement, Art. VII, s. 8 (i1), loc. cit., p. 61. 

£ Presumably those explained by the Minister of State in the House of Commons 
debate on the Diplomatic Privileges Bill, i.e., difficulties of posting arising 
from considerations of comparative hardship. Cf. Hansard, vol. 424, col. 647. 

7 Cf. Art. 4 (7) of the League Covenant. For an account of the manner in which 
this provision was implemented, see J. Rey, Commentaire du Pacte de la Société 
des Nations, 291 ff.; and for accounts of the situation in regard to other inter- 
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proposed for the higher officials, a feeling pervaded the 
deliberations of the Committee, as it had done those of the 
„Fifth Committee of the Executive Committee, that so great a 
degree of immunity was not essential in all cases. But the 
Fifth Committee of the General Assembly (Administrative and 
Budgetary Matters) became also involved in the matter 
through the raising of the question of tax exemption during the 
discussion on the salaries of the Secretary-General and other 
high officials. The United States delegate was largely respon- 
sible for the controversy aroused, which recurred when it came 
to laying down principles regarding staff salaries in general. 
He did not contest the general principle of the immunity of 
` international civil servants from taxation, but he did point out 
that the question whether American citizens in the service of 
the United Nations would be exempt from income taxes 
depended upon the existence of treaty stipulations providing 
therefor, and further, upon the willingness of Congress to 
amend the existing tax legislation.* His deduction was that all 
the General Assembly could do until these matters became 
clear was to construct a salary scale without reference to the 
possibility of exemption. In taking this attitude the United 


_ States was virtually in a minority of one, but its opinion, as 


that of the State in whose territory the headquarters of the 
United Nations is to be established, was, and is, nevertheless, 
important. All the delegates were, moreover, united in 
regarding the creation of a class of persons privileged in the 
matter of taxation as highly undesirable. There was, therefore, 
no little support for the proposal of a staff contribution scheme. 
The principle of such a scheme, the idea of which seems to 
have originated with the I.L.O. but which is now adopted 
also by PICAO, is that all employees, in order to preserve 
equality amongst them, shall pay to the funds of the employing 
organisation a contribution in lieu of tax, those paying national 
taxes diminishing their contributions by the amount thereof. 
But no final decision was reached, and the whole problem was 
referred to the Secretary-General for further study. 

The General Assembly ultimately approved the convention 


national organisations, see F. Rey, Les Immunites des Fonctionnaires interna- 
tionauz (1928) and J. Secretan in 16 B.Y.I.L. (1935) 56; see also Hudson, 
The Permanent Court of International Justice (1984) 313 ff By way of 
summary of the matter it may be said that, notwithstanding the formal words 
of Arb. 4 (7) of the Covenant, the grant of full diplomatic immunity was in 
practice confined to higher officials and that the principle of ‘ nationality dis- 
crimination ’, especially in regard to taxation, was otherwise rigidly enforced. 
W. H. C. Laves and F. O. Wilcox, The First Meeting of the General Assembly, 
40 A.J.I.L. (1946) 346, 368 ff. : 


æ 
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-on privileges and immunities drafted by its Sixth Committee, 
but not without discussion. Reservations against the clause 
thereof which would exempt officials from national service 
obligations were entered by the U.S.S.R., Byelorussia, the 
Ukraine, the United States and the Argentine, and against 
that which would exempt their official salaries from taxation 
by the United States.? The Attorney-General of the United 

. Kingdom, who was a member of the delegation of that State, 
urged that these reservations should be dropped, especially 
those regarding national service, in the interests of the creation 
of a truly free and independent. international civil service. 
These representations received some credit.’° 

The General Assembly also took action upon the recommen- 
dation that the privileges and immunities of the specialised 
agencies should be ‘ unified ’ with those of the United Nations, 
and by. a resolution dated February 18, 1946, in which the fact 
that ‘not all specialised agencies require all the privileges ` 
which may be needed by others ’ was again recognised and the 

` principle that ‘no privileges and immunities which are not 
really necessary should be asked for’ laid down, instructed” 
the Secretary-General to open negotiations with a view to the 

. reconsideration, in the light both of the General Convention 
adopted by the United Nations and of the considerations 
recited, of the provisions under which the specialised agencies 
at present enjoy privileges and immunities. By another 
resolution of the same date the General Assembly invited the 
International Court of Justice at its first session to consider 

`- the question of the privileges and immunities necessary for its 
functioning, decided that it would itself deal with this question 

_ as soon as possible after the receipt of the suggestions of the 
Court, and recommended that pending a final decision the 
rules which had been applied to the Permanent Court of 

_ International Justice should be observed by Members of the 
United Nations in relation to the new Court.” 

Having taken the stand it did before the General Assembly, 
His Majesty’s Government proceeded with very little delay to 
introduce legislation in order to implement the Convention.. A 
Bill was introduced by the Lord Chancellor and was passed by 
the House of Lords without amendment. But when the 
measure was laid before the Commons it provoked a protracted 


® Ibid. 

10 Ibid., 369; Proceedmgs of bbe General Assembly, First Part of First Session 
Œ. M. 8.0., 1946), Annex 16, p. 66. 

11 Mise. No. 6 (1946), Cmd. eres, p. 8 (Annex to text of Convention). 
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debate, the record of which occupies more than 220 columns of 
the Official Report. It is not always easy to keep track of 
the argument whilst reading this not inconsiderable mass of 
material. But it would appear that the Opposition would not 
have contested the issue in the determined manner that it did 
had the Minister of State, Mr. Noel Baker, contented himself 
with asking for the mere enactment of the actual text of the 
Convention in statutory form. But the presence on the 
Statute Book of the Diplomatic Privileges (Extension) Act, 
1944,12 which already provided in some measure for the 
conferment of privileges upon international organisations, 
virtually compelled the Government to proceed by way of 
seeking amendment of that enactment. The result of this 
necessary course was to reopen the controversy, discussed 
before in these pages, which attended the passing of the earlier 
Act. In the later’debate the roles of some of the leading 
figures of the major parties had been reversed by a revengeful 
time, so that a good deal of partisan ammunition was lying 
about, of which speakers did not hesitate to make use. But 
even when this element in the matter is disregarded, there 
may be seen to remain serious justification for the objections 
advanced. 

Already in his introductory explanation of the Bill, Mr. Noel 
Baket : admitted that it went beyond the Convention to some 


extent; incidentally he made this admission by describing the 


Government’s request as being for ‘a blank cheque, but... 
an extraordinarily small one’, which nice contradiction in 
terms did not escape the attention of his opponents.’ In 
employing it the Minister of State was referring, however, not 
to the fact that the Bill purported to confer upon the United 
Nations greater privileges than the Convention stipulated 
should be given, but to the circumstance that the Government 
was seeking by means of it to make provision also for the 
International Court of Justice and for the various specialised 
international agencies, whose final status, as has been secn, has 
yet to be determined. The Opposition did indeed put down 
two amendments designed to restrict the scope of the Bill to 
the United Nations alone, but withdrew them on undertakings 
being given that the Government would not use the powers it 
sought in relation to the Court or the specialised agencies until 


12 7 & 8 Geo. 6, c. 44. 

13 Egon Schwelb, The Diplomatic Privileges (Extension) Act, 1944. 6 Mon.L.Revy. 
(1945) 50. 

14 Hansard, vol. 424, cols. 642-4; vol. 425, col. 801. 
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the appropriate organ of the United Nations should have 
arrived at a decision as to the privileges and immunities proper 
to those bodies.“ The Opposition also put down an amend- 
ment designed to preserve the provision in the principal Act, 
which the Government wished to excise, whereby, in default 
of a resolution of both Houses continuing it in force, that Act 
expires after five years. A division was forced upon this 
amendment, but it was defeated.” 

The main fire of the Opposition was directed at that 
clause of the Bill which sought to excise the words ‘ other than 
British subjects’ from section 1 (2) (b) of the principal Act. 
That sub-section provided that His Majesty might by Order in 
Council confer upon such numbers of officers of an international 
organisation, being the holders of specified high offices and not 
being British subjects, certain immunities and privileges, being 
in general the like immunities and privileges as are accorded 
to an envoy of a foreign Power accredited to His Majesty and 
including in particular the like exemption or relief from taxes 
as is accorded to such an envoy. It was intended by the Bill 
so to amend it as to remove the distinction between British 
subjects and others to the benefit of the former in accordance 
with the recommendations of the various international com- 
mittees which were incorporated in the Convention. And up 
to this point the Bill went no further than the Convention, 
which stipulated that :— 

‘, . . the Secretary-General and all Assistant EA 
General shall be accorded in respect of themselves, their 
spouses and minor children, the privileges and immunities, 
exemptions and facilities accorded to diplomatic envoys, in 
accordance with international law ’.** 

The only difference between the text of the Convention and 
that proposed for the Act was that whilst the former spoke of 
the Secretary-General and the Assistant Secretaries-General 
the latter referred to a theoretically wider class of ‘ officers ’, 
the holders of ‘ high offices ’, both to be specified by Order in 
Council. Where, apart from a hypothetical lack of coincidence 
between these two categories of persons, the difference came 
in was that the Bill, as has been already explained, was not 
intended to apply only to the United Nations, and further, that 
as regards that body, as well as all other organisations in 


15 Ibid., vol. 425, cols. 745-79, 779-811. 
18 Ibid., vol. 425, col. 779. 

17 Ibid., vol. 425, col. 796. 

28 Art. V, s. 19. 
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contemplation, it was proposed to confer full diplomatic 
immunity upon others besides holders of high offices, namely, 
persons employed on missions on behalf of organisations and 
representatives of member governments on the governing 
bodies or on any committees thereof. Still further, it was 
proposed to give to the staffs of such representatives of member 
governments, and to the spouses and ‘ children ’ of such holders 
of ‘ high offices ’ the privileges and immunities accruing to the 
staffs, spouses and children of envoys accredited to the Court 
of St. James. The only limitation upon all this bounty was 
that representatives of the United Kingdom Government and 
their staffs were not to participate in it.’ 

It soon emerged from the debate that these proposals not 
mercly went beyond what the Convention required but also 
comprehended a category of persons theoretically capable of 
infinite extension and certainly incapable of precise computa- 
tion.” In the first place, it was not at all clear how many 
foreign nationals might not benefit. At an early stage the 
eligibility under the proposed Act of officials of and delegates 
to such specialised agencies as ECITO and UNESCO, 
UNRRA and the European Coal Organisation was admitted. 
The objection to giving these persons the benefit of the Act 
was that the extent to which they required immunities is still 
ao It was met, as has been explained, by the 

_~-Government’s giving an undertaking not to vary the Orders in 
Council already made in respect of them under the Act of 1944 
until such time as some international agreement as to the 
privileges they require has been reached. Parenthetically, it 
may be mentioned that there then arose a question as to 
whether such an undertaking was possible, since the Bill 
proceeded by way of amendment of the principal Act. It 
was suggested that the effect of its enactment would be auto- 
matically to extend the Orders incorporating the original text 
by reference. The Government was unable to produce upon 
this point any more authoritative legal advice than that of the 
Treaty Department of the Foreign Office, a department surely 
not specially qualified to resolve so grave and so general a 
‘question as to the effects of amending legislation. Second 
thoughts on the matter led to a recommital of the Bill and 


19 These proposals went very considerably beyond the requirements of the Con- 
vention, which contemplates, for instance, the enjoyment by emissaries of and 
representatives to the United Nations of immunity of process in respect only of 
official acts and the rigid application in regard to such classes of persons of the 
principle of ‘ nationality discrimination’ (Arts. IV and VI). 

20 Hansard, vol. 425, col. 745 ff. 
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the rephrasing of the relevant saving clause so as to provide 
that nothing should ‘ extend or affect the validity. or operation ’ 
of Orders already made, an improvement of perhaps not 


absolute value.” The Government also gave way upon the 


question of the ‘ children’ of the various classes of persons 
‘eligible for privileges and immunities. The Minister of State 
at first thought that children meant children, but was later 


a vision of the Solicitor-General advising someone ‘. . . anent 


_the preservation of his fortune from the depredations of the 


Chancellor of the Exchequer, ‘‘My dear fellow, your only: 
`. _ hope is to marry the daughter of the medical director of 


UNRRA ”’’.22. An amendment adding the words ‘ under the 
age of 21” to the word ‘ children ’? was in consequence agreed 
to.* Upon this incident it is perhaps permissible to comment 
that, if in this context the word ‘ children’ without qualifica- 
tion could indeed be interpreted to include grandchildren and 
others less legitimately connected, the amendment hardly met 
the objection.** This point appears, however, to have escaped 
the Opposition. 

What also seems to have escaped them is the importance of 
-a question indeed touched on in the debate—that. of the 
- definition of an organisation. Opponents of-the Biin a 


justifiable attempt to resolve this question, propounded the - 


cases of the Cape Spartel Light authority, the Danube Com- 
mission, an imaginary River Plate Commission, a bi-partite 
international body set up to regulate the sale of sherry, and 
the Anglo-American Palestine Commission, and asked which 


l - brought to see that it didnot. He was helped in this process ` ~ 
`. by the imagination of Mr. Boyd-Carpenter, who conjured up 


of them was capable of specification under its provisions. With ~ l 


` regard to this part of the debate it would appear that the 
Minister of State was perfectly right in pointing out that 
whether the proposed International Health Organisation comes 
into existence as a mere Commission of the United Nations, 
in which case it will come within the provisions of the new 
Act, or whether it will be an autonomous specialised agency, 
and thus for the moment outside it in view of the Government’s 
undertakings to the Opposition, may well depend upon nothing 
more substantial than the amount of time available for the 


21 Ibid., vol. 426, col. 367. 
22 Ibid., vol. 424, col. 211. 
23 Ibid., vol. 426, col. 376. 
24 For a recent case turning upon the meaning of the word ‘ child’ in a statute, 
see Re Carlton, [1945] Ch. 280 and 372. i 
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drafting of its constitution.” But surely he need not have 
been as hesitant as he was about the pretensions of a possible 
River Plate Commission composed exclusively of representa- 
tives. of riparian States.” For section 1 (1) of the principal 
_Act is unaffected by any amendment and clearly limits the 
power of the Crown in Council to apply the provisions of the 
Act to cases of organisations of which the Government of the 
United Kingdom is a member. And, conversely, it would 
appear that he should not have been so confident that the test 
of an international organisation is its possession of corporate 
personality and, more particularly, its permanence.” For the 
principal Act has already been applied without. question and, 
it is apprehended, without any misconstruction, both to 
UNRRA and to the Preparatory Commission of the United 
Nations, to the Provisional Organisation for European Inland 
Transport and the European Advisory Commission, and to the 
United Nations Information Organisation, the Intergovern- 
mental Committee for Refugees and the United Nations War 
Crimes Commission, all of them temporary organisations, some 
of them already defunct, and some of them innocent of any 
pretensions to corporate personality save such as may be 
conferred by the very Act or the Orders made under its 
Finally, upon this aspect of the Bill it may be said that the 
22> Sinister was again perfectly right in arguing that the United 
Nations is to be a permanent body and that its future and 
the future of all international organisation will be assisted by 
the policy of bringing within its orbit a number of minor 
specialised international agencies. These are respectable 
grounds for seeking, if only for the sake of convenience, the 
‘ unification ’—‘ consolidation’ is a better word and one 
adopted by Mr. Noel Baker himself—of the privileges and 
immunities of the organisations concerned both in the inter- 
national sphere and in national legislation. But not even the 
faith and fire within Mr. Noel Baker can bring all international 
organisations into relationship with the United Nations. For 


Hansard, vol. 425, col. 750. 

Ibid., vol. 425, cols. 751-2. 

Ibid., vol. 425, col. 771. : 

The full tale of Orders made under the Act is as follows: S. R. & O., 1945, 
Nos. 79 (UNRRA), 84 (UNIO, the Intergovernmental Committee for Refugees 
and the European Advisory Commission), 1211 and 1639 (the (Provisional) 
Organisation for European Inland Transport and the United Nations War 
Crimes Commission), 1589 (The United Nations Organisation (sic) and the 
Preparatory Commission), 1638 (Preparatory Commission of UNESCO) and 
1946, No. 895 (European Coal Organisation). They are virtually identical in 
form and differ only in regard to the numbers of persons specified as entitled 
to privileges under them. In particular the Orders do not derogate from the 


bbw bt 
VP 


w 


106 MODERN LAW REVIEW Vor. 10 


that is not the intention of the Charter. Articles 57 and 68 
thereof clearly do not apply, for instance, to the Universal 
Postal Union, which may therefore be expected to remain 
autonomous.*” This circumstance provides an additional 
argument for the view that the Bill went too far, one which 
was not, however, adduced against it in the House of 
Commons. 

In the second place, the opponents of the Bill attacked it 
as going beyond the requirements of the Convention with 
respect to the position under it of British subjects. It was 
asserted that the conferment upon them of full diplomatic 
- immunity would involve exemption from tax not merely of 
their official salaries but also of their private incomes wherever 
arising, and of the private incomes of their wives and of such 
of their relatives who came within the description of 
‘children’. In reply the Government asserted that private 
income arising within the United Kingdom would, in the case 
of persons resident here, still be taxable, but admitted under 
pressure that this was not the case with income from Govern- 
ment stocks.*° This last is undoubtedly true, and what remains 
of the Government’s thesis, namely, that United Kingdom 
income tax deducted at source is not recoverable by persons 
with diplomatic immunity, is not particularly convincing.” 
Apart from this, exemption from taxation even of official salary 
alone is in these days, as the Opposition quite properly pointed 
out, a privilege of great price. How valuable it may be was 
forcibly illustrated by reference to a Member of the House 
itself, Sir John Boyd Orr, who would normally require to earn 
some £200,000 annually in order to receive the net equivalent 
of a tax-free salary of £6,000 payable to him as Director- 
General of the Food and Agriculture Organisation.” Mr. 
Manningham-Buller saw in the situation the possibility open to 


maximum of benefits capable of conferment under the Act except that the ' legal 

capacities of a body corporate’ are not conferred on the European Advisory 

Commission, the United Nations Organisation and the Preparatory Commission, 

presumably for the reason that the grant of such would be unnecessary or 

inappropriate. Sec further Annual Survey of International Law, 1945 (Inter- 

national Law Section), Note by 'E.’ in 22 B.Y.I.L. (1945) 249, and Survey 

of the Constitutions of International Organisations in 23 B.Y.I.L. (1946). 

Upon the international legal personality of international organisations and the 

effect of the attribution by municipal law to such bodies of corporate personality, 

see note by C. W. Jenks in 22 B.Y.I.L. (1945) 267, esp. pp. 273-5. 

Cf. Survey of the Constitutions of International Organisations in 23 B.¥.1.L. 

(1946). 

30 Hansard, vol. 424, col. 2124; vol. 425, col. 812. 

31 The question would presumably turn upon the possibility of recovering such 
deductions by action. 

32 Hansard, vol. 424, col. 2117. 
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the Government of providing numbers of ‘ jobs for the boys ’.*” 
This suggestion was not rejected out of hand by all on the 
Government side, Mr. Warbey in particular justifying privi- 
leges ‘necessarily associated with the carrying out of service 
to the community ’ and distinguishing them from those arising 
from wealth or power.“ Some attempt was made to liken the 
privileges capable of conferment under the Bill to those of 
Members of Parliament. Upon the point it would appear fair 
to say that though the privileges discussed may not derive 
from wealth they indeed create it, since a high international 
official will have a net income higher than that of a Minister 
of the Crown, and that the analogy of Parliamentary privileges 
is false, these having been, in the words of Lord Winterton’s 
apt emendation, ‘ gradually narrowed down from precedent to 
precedent °’. But the area of criticism of the Bill was small, 
the Opposition being agreed that the official salaries of inter- 
national officials should be free of tax. They abstained, 
moreover, from dividing the House upon an amendment 
limiting the exemption from taxation to such official emolu- 
ments, so that the law is as the Government wanted it to he. 

Several other matters raised in the course of the long and 
interesting debate upon the Bill are also worthy of comment. 
The discussion was pervaded throughout by a singular lack of 
information concerning the precise effect of the measures 
E The Minister of State was compelled to retract 
his statement that the sole British beneficiary would be the 
single British Assistant Secretary-General of the United 
Nations when it was pointed out to him that the Bill covered 
other organisations besides that, as well as all organs thereof. 
Similarly, his refutation of the suggestion that these new, 
offices of political privilege lay in the gift of the Government 
became less convincing when it was appreciated that the Bill 
covered not merely high offices at the disposal of the Secretary- 
General of the United Nations, who indeed may neither ask 
for nor receive instructions from any national administration, 
but also posts, including membership of missions, in an 
unspecified assortment of organs of an unspecified number of 
organisations. Further, his’ contention that the principle 
enshrined in the Convention—that the privileges and 
immunities of officials of the United Nations are primarily 
privileges of that Organisation and may be waived by the 


33 Ibid., vol. 424, col. 651. 
34 Ibid., vol. 424, col. 2083. 
35 Ibid., vol. 424, col, 2113. 
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Secretary-General—was surely adequately disposed of by the 
reply that freedom from taxation is an exemption in the nature 
of things incapable of waiver in the same manner as immunity 
from process. At no point did the Minister adequately answer 
the argument that, whereas diplomatic privileges proper are 
grounded in reciprocity, those of international organisations 
are not, and there is no possibility of declaring an international 
official to be persona non grata. Finally, though much of the 
outcry against the creation of a class of British subjects freed 
from the duty on petrol, from the systems of clothes and food 
rationing, and from the various other restrictions, controls and 
exactions to which the nation in general is subject was possibly 
unworthy of refutation, Mr. Noel Baker did little to clarify the 
real facts. He took no notice, perhaps properly, of the allega- 
tions that diplomats in London receive a drawback in respect 
of the petro] duty, and that when in 1941 the United States 
decided that foreign diplomats should pay tax on private 
income locally derived two members of the British Embassy 
staff resigned their posts. But it was no answer at all to say, 
for instance, of foreign diplomats ‘.... if, because they have 
the weary duty of a good deal of diplomatic entertaining, they 
are by courtesy given extra rations, that is nothing whatever 
to do with this Bill, or with the law ’.** It is apprehended that, 
although the precise extent of diplomatic privilege proper.may 
indeed depend to a great extent upon the administrative prac- 
tice of the Foreign Office, when it comes to assimilating 
British subjects to the position of foreign envoys the resulting 
advantage should be exactly ascertainable and should depend 
on law. 

Turning now to the Act *’ which arose out of the Bill, its 
main provisions are as follows: It extends the categories of 
persons upon whom full diplomatic immunity may be con- 
ferred under section 1 (2) (b) of the principal Act by excising 
the limitation to ‘other than British subjects’ originally 
contained therein, and by adding to the ‘holders of high 
offices? in international organisations and to the representa- 
tives of member governments upon the governing bodies or 
committees of such organisations originally covered, another 
eligible class, namely, ‘ persons employed on missions on behalf 
of’ such organisations. In the same fashion it adds to the 
categories of persons upon whom certain privileges and 
immunities not amounting to full diplomatic privilege could 


86 Ibid., vol. 424, col. 2124. 
37 9 & 10 Geo. 6, c. 66. 
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under the principal Act be conferred; the privileges here in 
question are those set out in Part III of the Schedule to the 
principal Act, that is to say, immunity from process in respect 
of official acts and exemption from income tax in respect of 
official emoluments; and the extension of them to certain 
categories of British subjects is effected by the excission of the 
original proviso to section 1 (2), whereby it was enacted that 
no Order in Council made under the Act should confer any 
exemption from taxes or rates upon any person who is a 
British subject and whose usual place of abode is in the United 
Kingdom. In the third place, by an addition at the end of 
the same sub-section there is accorded the power of extending 
to the staffs of representatives of member governments on 
governing bodies or committees of international organisations 
and to the spouses and infant children of holders of high offices 
in such organisations, the privileges and immunities enjoyed 
respectively by the retinues and by the spouses and children 
of diplomatic envoys accredited to His Majesty. These three 
extensions of the original Act are subject to an overall proviso 
that no Order in Council made thereunder may confer any 
immunity or privilege upon any person as the representative 
of the-United Kingdom Government or as a member of the 
staff of such a representative. In the fourth place, the Schedule 
is so amended as to add to the privileges capable of grant to 
organisations themselves (as distinct from individuals), those 
of exemption from tax on direct importations of their own 
publications, exemption from prohibitions or restrictions on 
import and export in respect of their own publications, and of 
goods for official use, and the right to send telegraphic matter 
intended for publication or broadcasting at Press rates. And 
the last amendment of more than consequential importance— 
apart from those transforming the principal Act into a 
permanent one ** and providing that Orders already made are 
unaffected in validity or effect,** to which reference has already 
been made—is that whereby, insofar as the Act applies to the 
United Nations, it is provided that any reference in it to the 
governing body or committees of an organisation shall be 
construed as referring to the General Assembly, or ‘ any 
Council or other organ of the United Nations’, and that, in 
relation to the International Court, use may be made of the 
Act to confer upon Judges and Registrars, parties, agents, 


38 Cf, supra, p. 102. 
39 Cf, supra, p. 105 n. 28. 
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counsel and advocates such privileges as any resolution of, or 
convention approved by, the General Assembly may require. 

Clearly the Act goes beyond the Convention to some extent. 
How far privilege and immunities may or will be granted under 
it in excess of the general international standard contained in 
the Convention is, however, most difficult to ascertain because 
of the circumstance that the Act is a mere enabling measure, 
to be implemented by particular Orders. But there is not to 
be gathered from it any evidence of that desire which mani- 
fested itself so clearly in the various discussions which led up to 
the adoption of the Convention and which is reflected to some 
extent in the text of that document and of the accompanying 
resolutions, the desire that no greater degree of immunity than 
was absolutely necessary should be enjoyed by either inter- 
national organisations or their staff. That wholesome impulse 
is behind the declaration contained in the Convention to the 
effect that ‘ privileges and immunities are granted to officials 
in the interests of the United Nations and not for the personal 
benefit of the individuals themselves ’.*® The same theme 
emerges even more clearly from the resolution concerning the 
privileges of the specialised agencies where ‘the General 
Assembly considers . . . that no privileges and immunities 
which are not really necessary should be asked for’.*! It is, 
it is apprehended, permissible, however, to suggest that the 
fathers of the world constitution, the sponsors of what may be 
termed the United Nations movement for the integration of 
international organisation in all its aspects, were more generous 
than they need have been in this matter of privileges and that 
the States, who may never be generous,‘? failed to consider 
the impact of their agreement inter se upon their domestic 
affairs. Can it really have been intended that the Director- 
General of the Food and Agriculture Organisation should be 
paid more than the King’s First Minister and that he should 
further be saved harmless from the attentions of the Chancellor 
of the Exchequer in respect of the whole of any private income 
he may enjoy? It is at least difficult to reconcile this with the 
extreme delicacy shown in arranging the matter of the 
remuneration of the Director-General of UNRRA.“ The 


40 Art, V, s. 20. 41 Supra, p. 100, 

42 MacIver, The Modern State, 185. 

43 The Sub-committee of a Committee of the Council of UNRRA charged with 
this question reported as follows: 

‘. . . We have borne in mind the essential considerations that the salary 
should in the public mind reflect the dignity which we attach to the office of 
Director-General, We have been aware of some of the public discussions which 
in the past years have surrounded the questions of the salaries of the leading 
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conclusion is forced that sufficient attention has not been paid 
to the issues involved in perpetuating the system of diplomatic 
privilege in an age of international government. 

It would, of: course, be unwise to embark upon any criticism 
of the Convention without first consulting the writers whose 
opinions, in this legal realm, are a source of law. Attention is 
therefore called to the opinions of Mr. Jenks, who has made 
himself a master of the whole topic of international organisa- 
tion and whose part in the drafting of some of the more recent 
international constitutions has been considerable,** and of 
Dr. Friedmann, whose wholly admirable study of the organi- 
sation of international economic enterprise has appeared in 
these pages. Both these writers argue overwhelmingly 
against the association of international organisations with any 
particular State by their incorporation under its laws in the 
manner that the Bank of International Settlements was incor- 
porated in Switzerland. Dr. Friedmann points out that the 
existence of such a state of affairs necessitates special provision 
to exempt the organisation from ‘ various national laws of the 
State, including taxation laws ’.‘° He holds—and it is permis- 
sible to presume that Mr. Jenks would concur in his apt phrase 
—that such ‘naturalisation’? is ‘a great physical and 
ap ey obstacle to the development of international 

itutions ’.47 Certainly very convincing arguments upon this 
point are adduced, and it is not intended to counter them. 
Nor is it intended to imply that the learned authors referred 
to have missed any points concerning the working details of 
international organisation. Dr. Friedmann, for instance, 
insists that an institution fulfilling public international pur- 
poses but also engaging in civil and commercial transactions 


officials of some international organisations; we think it is most important that 
the Relief Administration should not be involved in such controversies. 

‘We have not been ignorant of the fact that the United States Administra- 
tion will presumably be the largest contributor to the International Fund and 
to the Fund for Administrative expenses. 

: Thus we have had in mind that the salary should be so fixed as to reflect 
proper dignity, be taken out of the realm of any discussion and be tied to 
salaries already adopted by one of the principal members of the Council. 

‘For these reasons we recommend that the Director-General’s salary be 
the salary of the members of the Cabinet of the President of the United States 
of America.’ Resolutions and Reports adopted by the Council at its First 
Session, Misc. No. 6 (1948), Cmd. 6497. 

44 Cf. First Report of the Interim Commission on Food and Agriculture, para. 5, 
Misc. No. 4 (1945), Cind. 6590, p. 15. $ 

45 International Public Corporations, 6 Mop.L.Rev. (1943) 185. See also C. W. 
Jenks; Some Constitutional Problems of International Organisations, 22 
B.Y.I.L. (1945) 11, 58 ff. 

48 Op. cit. 203. - 

47 Ibid. 
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—acquiring land, buying and selling goods and services, 
employing contractors and labourers—must be justiciable in 
respect of these private law activities. For the transfer of 
many economic functions in many lands from private to public 
hands must be reflected in the law. The age has passed when, 
as in the Parlement Belge,“ a commercial vessel in the owner- 
ship of a State could be allowed immunity from jurisdiction. 
Indeed, there is little dispute about the direction in which the 
law of different States, to say nothing of international law, is 
moving in that matter. Again, though Dr. Friedmann holds 
that ‘ immunity from national jurisdiction . . . must be granted 
to the servants of public international institutions’, he 
regards their subjection to the jurisdiction of an international 
administrative tribunal, such as that created for the League 
and the I.L.O. in 1927, as ‘a necessary counterpart of such 
immunity ’.*° 

But the learned writers are not in advance of the law in 
these matters—as the existence of the League Administrative 
Tribunal adverted to sufficiently shows. And though, in the 
time of the League and to some extent since that time, there 
have appeared many valuable studies of the legal, physical and 
psychological conditions conducive to the smooth operation of 
organs of international government and to the engendering 
within them of a truly international spirit, it strikes the present 
writer that few have paused to consider the possible disadvan- 
tages involved in the possession by such bodies, and for the 
matter of that by ordinary diplomatic or quasi-diplomatic 
missions, of so-called diplomatic immunities or status. 

The law and custom of diplomatic immunity being of some 
antiquity, it is not surprising that the privilege granted there- 
under seems nowadays sometimes superfluous. For instance, 
the envoy’s droit de chapelle—the right to practise his own 
religion—is no more of first importance. It has, indeed, come 
to comprehend the privilege of maintaining a church for the 
benefit of the local community of the Embassy’s nationality. 
And possibly its exercise is a comfort to national communities 
abroad, especially those belonging to a State, such as Britain, 
maintaining a national church in connection with which 
celebrations of a patriotic as well as a religious significance are 
commonly held. Such communities are very often plus 
royaliste que le roi, especially if their ancestry be mixed, and 


48 L.R. 5 P.D. 197. 
49 Op. cit. 198. 
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the regular Embassy chapel service may be for them as 
patriotically appealing and as unifying an event as the 
occasional ambassadorial reception. The provision of the 
chapel—curiously, one of the few direct services to the local 
resident community provided by missions abroad—may, too, 
gratify persons marrying abroad by enabling them to observe 
the same ecclesiastical forms as they would at home. But 
clearly the droit de chapelle has come to be the privilege of 
foreign communities rather than foreign envoys. Equally 
clearly, in an age when there is toleration at least in matters 
of religion, it is now very often superfluous. 

Yet of the numerous and now frequently anachronistic 
privileges of envoys which precedents seem to have done little 
to narrow, two more real than apparent still remain: exemp- 
tion from taxation and immunity from process.*° Exemption 
from taxation implies relief of three sorts: of the mission 
buildings from any land tax and rates, and of the members of 
the mission both from such indirect taxation as income tax, 
and from direct taxation, notably customs duty, also. The first 
of these exemptions is of no importance to the individual and 
is not of vital importance to the State. For presumably the 
rates-ind taxes payable, if they were payable or payable in 

, on all of its embassies, legations and consulates abroad, 
would not utterly impoverish a State. Their imposition might 
indeed result here and there in the maintenance of establish- 
ments in some eyes unworthy of the dignity of sovereignty. 
But the real dignity of States must ever depend on their 
behaviour rather than on their architectural ambition, and the 
taxation of diplomatic buildings might well restrain a vulgar 
ostentation and rivalry not unknown in the diplomatic quarters 
of some capitals. 

Exemption of the official salaries of diplomatic envoys may 
well be necessary for the mere facilitation of calculation of such 
salaries within the foreign service of any one State. Whether 
and to what extent a like immunity does or should extend to 
the private incomes of envoys is another question. But in 
either case the operation as an exclusively diplomatic privilege 
of this particular immunity becomes less and less necessary as 
treaties providing for relief from double taxation become more 
numerous. In any event, insofar as it relates to official emolu- 
ments, it is a factor which has long been taken into account in 


50 For a full treatment of the privileges and immunities of diplomatic envoys. see 
Oppenheim, International Law, 7th ed. by H. Lauterpacht, Vol. I, para. Sse th. 
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their calculation, so that its advantage is, or at least may be 
made to be, to the sending State rather than to the individual 
emissary. Indeed, in the case of Great Britain, when during the 
recent war many persons were sent abroad to represent many 
departments, the envoy de carrière, the regular foreign-going 
official of the Foreign Service, very often. came off con- 
siderably worse than some of his less regular colleagues because 
of the Foreign Office’s old experience in anticipating diplomatic 
immunity and in allowing for it when computing salaries. 
Other departments, concerned normally with establishing 
scales of taxable salaries, did not always remember that those 
of their staff sent abroad would be beyond the ordinary juris- 
diction of the Chancellor, so that in many cases they allowed 
them salaries considerably in excess of those receivable in 
comparable grades of the Foreign Service. The Treasury, too, 
was often behindhand in devising means to correct such errors, 
and no common regulations, such as those of the Rucker 
Scheme, relating to maxima of net emoluments were ever 
universally adopted. To some extent the confusion was added 
to by the varying policies of receiving States in regard to the 
extent to which they were prepared to treat the non-diplomane 
staffs of missions as having diplomatic status. 

Thirdly, diplomatic immunity from taxation involves 
exemption from customs duties. The textbooks in describing 
this immunity are careful to state that it does not extend so 
as to exempt from: duty what may be called commercial 
quantities‘of goods. This is no doubt the case in general, but 
the definition of a commercial quantity is a difficult matter. 
In consequence there do occur, it is not to be denied, instances 
of individual profit-taking. If, for example an envoy 
proceeding to a post take with him a year’s supply of any 
particular commodity—especially food—and is transferred to 
another post almost at once he may obviously realise a hand- 
some sum from the disposal of his personal stocks. In normal 
times the advantage of the immunity will not indeed be great, 
for, on the one hand, the envoy will have paid in all probability 
in the country from which he has come a duty very similar to 
that which he escapes, so that the combination with diplomatic 
journeyings of even a small luxury trade can hardly be profit- 
able. And, on the other hand, it is customary in most countries 
to permit a private person who has been resident for two years 
or so to take out his household goods free of duty so that, if 
there be a luxury trade of this description, it is one in which 
many travellers may compete. But the case is altered when 
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war so dislocates the supply and price systems of certain 
countries that the most common articles, such as soap, 
acquire a fantastic scarcity value and when general conditions 
make the importation of very large stocks not unreasonable 
provision for exclusively personal needs. It is not to be 
supposed that a French government would, for instance, in 
normal times look with favour upon the importation by a 
third secretary of 20,000 cigarettes and a comparable quantity 
of other luxury goods. But the case is very much altered in 
this year of 1947, and it is hard to see that France—or even 
Britain—could reject a representation that so large an importa- 
tion was merely a sensible insurance of personal comfort. Yet, 
when cigarettes and other improbable objects are currency, 
the potentiality for profit of the diplomatic immunity from 
duty is not to be ignored. It will be seen, indeed, to be the 
greater when it is recalled that the facilities of NAAFI and 
its corresponding organisations in other States have been made 
available to Embassies abroad. How NAAFI should have 
come to serve the Foreign Service and associated missions 
abroad, and upon what conditions its importations into foreign 
countries have been permitted, is totally unknown to the present 
writer. It is not desired in any way to suggest that there is 
involved anything more than another of those anomalies of 
travel such as the individually agreeable experience of cheap 
Hanos groaa ships in peacetime when once the three-mile 
limitis crossed, or the rather less agreeable than conscience- 

“ “striking discovery of abundant sweetmeats and razor blades 
—again cheap, but, more astonishingly, existent—aboard 
outward bound ships in time of war. But obviously, if times 
of general scarcity have produced the anomaly of diplomatic 
shops, possibilities of abuse arise. 

It is not intended in the least to imply that the liberty 
which diplomatic envoys and their staffs possess to import to 
the places where they are stationed limited quantities of 
goods free of duty is one which is often abused or ever abused 
with impunity. In the goods-hungry world of to-day, when 
virtually all travel is on government account, it is, however, a 
privilege likely to be jealously regarded. But the jealousies 
it may engender are not nearly so serious as those caused by 

; the disparity in salary of comparable grades of official service 
; abroad. Further, the remedy, if any be needed, would seem to 
? lie in the hands of the sending rather than the receiving State. 
“It is for the former to consider whether it should permit, by 
administrative inattention or otherwise, an inequality of 
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condition amongst persons serving it abroad. The attachment to 
diplomatic missions of numerous technical staff emanating from 
many different departments certainly creates the possibility of 
inequality of this sort. It may, incidentally, arise not merely 
in relation to salary and free importation but also as regards 
participation in such other diplomatic facilities as use of the 
bag or pouch for private correspondence—a privilege of very 
great value in times of disrupted communications. But the 
receiving State cannot properly judge of these matters, which 
are largely of exclusively domestic concern. And the sending 
State, in judging of them, may or should presumably take into 
account also the propriety of unequal treatment of those who 
serve it abroad and those who do so at home. Again, in this 
regard, individual opinion may be influenced by temporary 
hardships. That third secretaries should in time of war be 
permitted cars when there is no private motoring in the home 
State may well seem unfair. But it may equally well be that 
some compensation should be permitted to men sent to distant 
stations from which they may not for long periods be able to 
obtain home leave. It may be said in general that a State is 
unwise in permitting too great a disparity in the conditions of 
life of its representatives abroad and of its citizens at home. 
It is scarcely to be suggested that His Majesty’s Ambassador 
in the Argentine—that land of wheat and beef—should be 
subjected to a system of bread and meat rationing. And there 
is at least something in the traditional argument that a diplo- 
matic mission must use a little display to maintain the dignity 
of the sending State. But a State should no more ‘live 
beyond its station ° abroad than it should permit its representa- 
tives so to insulate themselves from privation as to lose all 
sense of the way of life of the home community of which they 
are essentially members. 

The second traditional privilege of diplomatic envoys of 
enduring value is that of immunity from suit. In regard to 
it there is infinitely more information available than there is 
touching exemption from taxation. This is, of course, because 
the former is a privilege often tested in the Courts of the 


receiving State. As a result of that its limits are fairly clear. ` 


They are adequately explained in two recent cases before the 
British Courts, R. v. Kent *' and Dickenson v. del Solar.®? In 
the decisions in those cases it was pointed out that immunity 
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from suit is granted to envoys and their staffs in order that 
they may not be prevented from exercising their functions 
freely. The privilege is granted primarily to the sending State, 
which may waive it in respect of the head of mission, who in 
turn may waive it in respect of his subordinates. Such waiver 
is not uncommon. A State will, in the event of gross abuse 
of the privilege by its envoy, waive it in the same manner as 
it will accede to a request for his withdrawal. For to do 
otherwise would be to risk the whole course of friendly relations 
between the two countries concerned. And though in the 
textbooks the privilege is expressed to extend beyond the 
period of the envoy’s mission in order to enable him to reach 
his own country unmolested, it would appear that there is a 
positive duty upon the accrediting State to refuse to counten- 
ance its abuse by any individual. This seems a fair deduction 
from the actual decision in R. v. Kent, where a clerk dismissed 
for misconduct from the United States Embassy in London, 
in respect of whom diplomatic immunity had been waived by 
the Ambassador, was unsuccessful in a plea to the jurisdiction 
on the basis that the privilege he had once enjoyed would save 
him harmless until he returned to his own country. To admit 
such an argument, said Lord Caldecote, C.J., would be to 
allow the privilege to be a ‘ cloak for fraud °’. The layman 
surveying the numerous cases concerning it might be tempted 

tase that that is exactly what the privilege is. For to 
-féad the average facts is to gain the impression in each case 
that a disreputable evasion of legal liability either did or did 
not succeed. 

Possibly this impression arises in some sense from the very 
nature of law books and law reports, for litigation is so 
frequently the result of a breakdown or breach of the rules of 
social and moral conduct. Thus a survey of the cause list of 
the High Court to-day, taken up as it is as to four parts by 
petitions for divorce, might give the observer quite wrongly to 
think that family life in England is nearly always disastrous 
and sordid. But of course the more frequent successful 
marriage does not in the nature of things pass under the review 
of the Courts.: May, however, the analogy be adopted? Is 
the normal case that of the honest diplomat fully intending to 
satisfy his obligations and distracted by vengeful creditors 

: from discharging the functions of State? The answer is, 
5 partly, as pointed out by MacKinnon, L.J., in another recent 
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case, that formerly, in England at least, a civil action began 
with arrest on a capias.** This is no longer the case, and it is 
difficult to see that modern civil process, or even criminal 
proceedings in respect of minor offences such as those 
associated with motor cars, can much distract the diplomat of 
today. Be that as it may, the mass of decided cases concerning 
immunity of suit, however discouraging to the moralist the 
details of them may be, contain a series of general rules which 
are evidently applicable equally to other privileges of the 
envoy. From them is to be collected that such privileges are 
concessions to the sending State and that their safeguards are 
the circumstance of their reciprocal enjoyment and the 
capacity of the receiving State to declare any particular envoy 
persona non grata. So far as the individual envoy is concerned, 
his privileges are but courtesies shown him that he may the 
more smoothly and easily transact the business of the State 
which sends him. Because his master was anciently more 
often than not an absolute prince, some of the pomp and 
ceremony associated with the progresses of such potentates was 
accorded also to the envoy. In a greater or less measure this 
reflection of the magnificence of personal sovereignty has 
survived into modern times. But that the prerogatives of 
ambassadors are not personal attributes is still clear, as in 
cases of abuse the Courts will not be slow to show. ~ 

When we pass from the age when international relations 
were exclusively between States and mostly between monarchies 
to one in which there exists a system of international organisa- 
tion so far-reaching that it may without impropriety be 
referred to as a rudimentary world government, the problem 
of the facilitation of official intercourse is a different one. 
There is the same need for courtesy and for the careful cultiva- 
tion of habitual, easy relations. There is much to be said 
for a certain formality. Thus, for instance, it is well that 
the world’s constitutional instruments should be clothed in 
language as noble as the time can offer. And it is therefore 
to be regretted that the Charter of the United Nations does 


not in this regard equal the Covenant. But though the pomps | 


and pageants of today are but the simplicities of yesterday, 
the clothing of new institutions in antique forms, be they of 
words or of conduct, is an absurdity. There has-been one 
instance of this in international practice in the past—the 
according of Royal Honours to Republics; happily it has 
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found the oblivion it deserves. To perpetuate the system of 
diplomatic privilege in relation to the organs of international 
government would be to run the risk of creating another. 
It would, moreover, be one involving more than mere anti- 
quarianism. It would constitute a wholly false mutation of 
an institution already under suspicion of having outlived its 
usefulness. For as between international organisations and 
States, the safeguards which make the institution of diplomatie 
privilege still tolerable as between States do not exist. There 
is no condition of exact reciprocity in the former relation and 
there is no capacity in a State called upon to admit an official 
of an international organisation to its territory to declare him 
persona non grata any more than there is in the international 
organisation to reject the delegate of any State’s choice.” 
There is thus, despite such a formula as that of Art V, s. 20 
of the Convention already quoted, no direct guarantee that 
the privileges of international officials will not come to be 
looked upon as personal privileges.** In this connection it 
may be fairly said that, despite the safeguards alluded to, 


55 It is to be remarked that the Diplomatic Privileges (Extension) Act, 1944, does 
indeed contain the following provisions: (1) s. 1 (3), whereby the Secretary 
of State is directed to maintain lists of persons entitled to full diplomatic 
immunity under the Act and is empowered to do likewise in relation to persons 
deriving sonte less degree of privilege therefrom, such lists where they exist 
being, in virtue of subs. (4), conclusive of the fact that any person is or was 
inglided or not included at any time among the persons entitled to privileges 

se and immunities under the Act; and (2) s. 4, whereby there is expressly reserved 
to the Crown the right to withhold or withdraw from nationals or representa- 

tives of any Power any privileges or immunities on grounds of lack of reciprocity. 

But it is impossible to extract ‘what is in effect a right of agréation' from 

these provisions as Professor Preuss is able to do from the United States Inter- 

national Organisations Immunities Act, 1945 (Public Law 291, 79th Congress 

(ch. 652, 1st Sess.)). The latter enactment contains, in addition to a section 
identical with s. 4 of the United Kingdom Act and a stipulation that no person 

shall be entitled to the benefit thereof unless he shall have been notified to 

and accepted by the Secretary of State, a provision giving the Secretary of State 

power to require the departure of any person otherwise entitled whose ‘ continued 
presence’ in the United States is ‘not desirable’. The result would thus 

indeed seem to be that the United States Secretary of State has power to 

declare an international official to be persona non grata. The question of the 
compatibility of the American Act with the General Convention thus arises. 

But in this connection it is to be noted that the former antedates the latter and 

was designed in some measure as an advertisement of the attitude the United 

States proposed to take in the international deliberations upon the matter. Cf. 

, Preuss, The International Organisations Immunities Act, 40 A.J.I.L. (1946) 

/ 882. Perhaps a similar motive inspired the inclusion in the United Kingdom 

/ Act of 1944 of a single section dealing with the privileges on international 

? organisations. (Cf. Schwelb, ubi cit. supra.) But if that be so the enactment 

! of the later measure demonstrates that the attitude ‘of the United Kingdom 
/ administration in the matter has undergone a profound change. In spite of 
the later Act, however, the provisions of the principal Act summarised above 

ç still remain. But it would appear impossible that they could be employed in 
° order to discriminate against an individual official. There is thus no power 
in the (British) Secretary of State to declare such an individual persona non 

grata. This was pointed out in the course of the Commons debate on the 1946 
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diplomatic privileges proper are to some extent looked upon 
by some of those who enjoy them as personal to themselves. 
On no other basis can the attraction and the reputation, both 
highly individual, of the diplomatic career be explained. In 
addition, therefore, to the practical objections discussed, it 
may well be that there are psychological considerations to 
be taken into account in this matter. The present writer is 
incompetent to investigate the psychology of privilege. But 
it has two obvious aspects: the impression created in the mind 
of the official by reason of its enjoyment, and that which it 
arouses in the mind of the public. Perhaps these impressions 
are not the same where an international official is concerned 
as with a diplomat proper. For there has been until now 
less of glamour surrounding the former than is commonly 
associated with the latter; but this is a situation which may 
well change comparatively rapidly. Further, if there be less 
pomp in the international as compared with the national 
service, there is possibly also less discipline to discourage the 
lovers of pomp. The whole inquiry is an interesting one but 
it cannot be pursued here. All that can be said is that 
diplomatic missions are notoriously cut off both from the 
communities they represent and those in the midst of which 
they are sent to live and that governments are constantly 
seeking, by such expedients as the attachment of publicity 
officers to embassies and the exchange of unofficial missions, 
to counteract the resulting serious imperfection and unreality 
of their relations. It is not to be doubted that this situation 
arises at least in part from the fact that the diplomat both 
considers himself and is considered a superior being. To some 
he may seem an unhappy figure, playing a lifelong game of 
general post between a comparatively small number of places 
in which he encounters none but others of his kind. But to 
others he is a figure to be envied. Upon either view he is seen 
to be a man set apart. And this is to be attributed to a great 
extent to his privileges which in a very material fashion take 
him out of the category of the common man either at home 
or abroad. In the course of time he will cease entirely to be 
representative of his country. He may then, in moments ol’, 
crisis, be unceremoniously replaced by a non-career man, an 


Bill by Mr. John Foster (Hansard, vol. 421, col. 20-9). An Opposition Tron - 
Bencher, however, Mr. Harold Macmillan, appeared to be unimpressed by the 
absence of any such formal power, holding that the practical necessity that an 
international official shall be acceptable to the local authorities with whom he 
must deal to be a sufficient protection (Hansard, vol. £25, cols. 767-8). 
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amateur in the diplomatic game but a much more represen- 
tative figure. No such possibility of rapid replacement of 
international officials of course exists. Theirs is not, and quite 
properly not, a quamdiu tenure. It is submitted, therefore, 
that the problem of guarding against their self-isolation is by 
so much the greater and that it is indeed quite as important 
as that other problem which exists in regard to them and to 
which much attention has been paid—that of securing their 
independence of improper governmental influence. A sub- 
servient international civil service would be pernicious: one 
functioning in a vacuum insulated by privileges and immunities 
searcely less so. 
CLIVE Parry. 


FOREIGN PRESUMPTIONS AND 
DECLARATIONS OF DEATH AND 
ENGLISH PRIVATE INTERNATIONAL 
LAW 


I 


Tue loss of human life which inevitably accompanies war gives 
rise to special problems in the administration of the law. Some 
of these problems result from the fact that combatants are 
posted ‘ missing presumed killed ’, without the facts of their 
death being ever established with certainty. The last war 
showed that ‘missing presumed killed’ persons need not be 
confined to soldiers. The deportation and extermination 
policies of the Nazis greatly multiplied civilian cases of that 
kind. Six million Jews, and millions of others, of all nation- 
alities, perished, and often the Nazis deliberately destroyed 
all record of their victims’ deaths. 

A number of the victims had property in this country. 
The question will frequently arise whether or not English law 
will presume their deaths; more particularly, the extent to 
which English private international law leads to the applica- 
tion of foreign presumptions and declarations of death must 
he examined. k 

Problems of this kind may be incidental in many cases. 
This essay has to confine itself to discussing those circum- 
stances where they are most likely to be met, viz., the 
following :— 

(1) The death of a person may have to be established as 
the essential preliminary to a grant of probate or of letters 
of administration. 

(2) The claim of an applicant to such a grant may be 
dependent on the death of others who would have a better 
right if alive but who are missing at the time of the application. 

(8) The distribution of an estate will depend on the death 
or survival of beneficiaries. 

(4) Similar questions may arise with reference to settle- 
ments and contracts inter vivos. N 

(5) The validity of an English marriage may depend on} 
the dissolution of any previous marriage through death or | 
legally equivalent facts. \ 
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II 


It will appear that the choice of law exercised by English 
private international law is in favour of the application of 
English municipal law in quite a few of those cases where a 
foreign element is involved. A survey of the relevant 
provisions of English municipal law is therefore indicated. 
(1) The Probate Division does not pronounce on the death 
of the person to the estate of whom its grant refers. If it is 
satisfied that the evidence points to a reasonable presumption 
„of death, it gives leave to the applicant to swear that the 
death of a missing person has taken place.’ Its decision does 
not follow automatically the common law rule’ that a person 
who has not been seen or heard of for more than seven years 
may be presumed dead, though .due weight is given to that 
presumption. 
Again, the Court does not pronounce on the date of death, 
but gives leave to the applicant to swear 


that according to his belief the death occurred on or after 
a certain date, or that the deceased died on one of two 
possible dates, or on some date between the two. _ 


If the place of death be unknown, the oath may be varied to 
the effect that the deceased died at some place unknown.* 

Leave to swear has repeatedly been given after disappear- 
ance much less than seven years; so in shipwreck cases,” 

eee if justified by other circumstances.*° 

The application for leave to swear should state all facts 
reasonably necessary to satisfy the Court.’ 

Where the gross estate does not exceed £1,000, the order 
may be made by a Registrar." 

If it should subsequently appear that the ‘ deceased °’ is in 
fact alive, then the grant has to be revoked.” Moreover, the 


Paa 


1 In the Goods of Jackson (1902), 87 L.T. 747; Tristram and Coote, Probate 
x Practice (19th ed., 1946), p. 412 (Hi). 

2 See, e.g., In the Goods of Robertson, [1896] P. 8. 

3, In the Goods of Dodd (1897), 77 L.T. 187; In the Goods of Hurlston, [1898] 
;P. 27; for the procedure if only the date and not the fact of death is uncertain, 
>see In the Estate of Long-Sutton, [1912] P. 97, and Annual Practice (1945), 

p. 1099. 
ae Tristram and Coote, p. 91. 
/ 5 In the Goods of Main (1858), 1 Sw. & Tr. 11; In the Goods of Saul, [1896] 
? P. 151; In the Goods of Dodd, cited note 3. 
6 In the Goods of Matthews, [1898] P. 17; In the Goods of Winstone, [1898] 
P. 143; In the Estate of Walker, [1909] P. 115. 
7 As to particulars, see Tristram and Coote, pp. 312, 418 ff.; In the Goods of 
Clarke, [1896] P. 287. 
8 See Practice Note of November 6, 1940, and see as to other exceptional cases 
left to the Registrar, Tristram and Coote, pp. 312, 414. 
9 In the Goods of Napier (1809), 1 Phill. 83. 
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grant will not be conclusive evidence of the deceased’s death 
- in another Court.*° 


(2) It has been enacted that the Probate Court ‘ under 
special circumstances ’ may grant letters of administration to 
others than those who have a legal claim." Under its powers, 
the Court, exceptionally, may even refuse probate to the person 
appointed executor.’* Thus it is possible for the Court to 
pass over persons who have disappeared and may be presumed 
to be dead, and even to dispense with their citation by adver- 
tisement.** The Court may give leave to the claimant in such 
a case to swear to his right, e.g., that ‘ he believes himself to 
be the next of kin °.” 

A person’s claim to a grant may depend upon the date of 
death of the deceased; where the Court had given leave to 
swear that the death occurred on or since a certain date, the 
commencing date fixed by the order of the Court is acted upon 
in the registry in deciding as to the person entitled.’ The 
claim may also depend on the date of death of a person with 
a better claim presumed deceased, and here, too, the Court will 
use its discretion.*® 

(8) It is outside the scope of the Probate Division that we 
find the real field of the well-known common law presumption "” 
that 


if it is proved that for a period of not less than seven years 
no news of a person has been received by those-who would 
naturally hear of him if he were alive, and that such. 
inquiries and searches as the circumstances naturally 
suggest have been made, there arises a legal presumption 
that he is dead.'® 


The presumption is not limited to common law; it was 
frequently applied in the Equity Court (even before 1875) when 


10 To be implicd from Allen v. Dundas (1789), 3 Term Rep. 125-180, and 
Zachariah v. Page (1818), 1 B. & A. 386. 

ns, 162, Supreme Court of Judicature (Consolidation) Act, 1925, as amended by 
s. 9, Administration of Justice Act, 1928 (similar already s. 73, Court of 

~ Probate Act, 1857). 

12 In the Estate of Potticary, [1927] P. 202. 

13 In the Goods of Reed (1874), 29 L.T. 9382; In the Goods of Callicott, [1899] 
P. 189; In the Goods of Love (1001), 17 T.L.R. 721; In the Goods of 
Chapman, [1903] P. 192. Y 

14 Sco In the Goods of Reeg, cited note 18. u 

15 Sco Tristram and Coote, pp. 811, 312. 

16 Sec In the Goods of Peck (1860), 2 Sw. & Tr. 506; the Court does not give 
leave to presume the death of a person other than that whose estate is to be 
administered: In the-Goods of Clark (1889), 5 P.D. 10. 

17 As to tho historical sources of that presumption at common law, sce Doe v. 
Nepean (1833), 5 B. & Ad. 86, at p. 94. 

18 As formulated in Halsbury’s Laws of England, 13, 630. 
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the death of a beneficiary under will or on intestacy was in 
dispute.” 
It must be noted that there is no presumption with regard 
to the date of death; accordingly, the onus lies on the claimant 
to prove that the beneficiary survived the testator.” In the 
absence of proof of survival the interest will fall into residue 
or go to the next of kin, as the case may be.” Conversely, he 
whose claim as beneficiary is based upon the death of another 
person has to bring sufficient evidence to enable the Court to 
presume the death.” 
The Court has the power to establish on the facts that the 
death of a missing person occurred even before the expiration 
of the seven years since his disappearance. It is not an easy 
task, however, to convince the Court—in cases where the 
presumption does not apply—that a missing person is in fact 
dead.” 
The case of ‘ commorientes ’, frequent in warfare and sea- 
faring, has given rise to many doubts. It has now been enacted 
in section 184, Law of Property Act, 1925, that 
in all cases where . . . two or more persons have died in 
circumstances rendering it uncertain which of them 
survived the other or others, such deaths shall (subject to 
any order of the Court), for all purposes affecting the title 
to property, be presumed to have occurred in order of 
seniority, and accordingly the younger shall be deemed 
to have survived the elder. 

This applies where several persons perish in one incident, unless 

there is evidence that one survived the other(s).” 

(4) The rules set out above are applicable in cases where a 


1 


o 


Norris v. Norris (1678), Finch R. 419; Bailey v. Hammond (1802), 7 Ves. 
590; Dowley v. Winfield (1844), 14 Sim. 277; Cuthbert v. Purrier (1847); 
2 Phil.G.C. 199; Hickman v. Upsall (1875), L.R. 20 Eq. 186; Re Benjamin, 
[1902] 1 Ch. 728; Lal Chand Marwari v. Mahant Ramrup Gir (1925), 
42 T.L.R. 159. Sometimes the Court confined itself to provisional measures 
so as to secure the fund in question: Danby v. Danby (1859), 5 Jur. (n.s.) 54; 
Re Rhodes (1873), 28 L.T. 392; more frequently it required the party to whom 
a fund was adjudicated as a consequence of an application of the presumption 
of death to give recognisance for refund if necessary: Finch v. Finch; 
Bailey v. Hammond; Dowley v. Winfield; Cuthbert v. Purrier, all cited above. 
_ For present Chancery practice, compare Annual Practice, 1945, pp. 1137-1138. 
20 Re Phené’s Trusts (1870), 5 Ch.App. 189; Re Lewes’ Trusts (1871), 6 Ch.App. 


/ 356; Re Walker (1871), 7 Ch.App. 120; Re Rhodes (1887), 36 Ch.D. 586; 


Re Aldersey, [1905] 2 Ch. 181. The death may be held to have occurred» 
prior is the expiration of the seven years, see, e.g., Hickman v. Upsall, cited 
note 19. 

21 Re Phené’s Trusts; Re Lewes’ Trusts; Re Walker; Re Aldersey; Re Benjamin, 
[1902] 1 Ch. 723. - 

22 Re Green's Settlement (1865), 1 Eq. 288. 

23 As can be seen from Re Butler's Settlement Trusts, [1942] Ch. 408. 

24 Hickman v. Peacey, [1945] A.C. 804; for other authorities on s. 184 and for 
possible cases, see Tristram and Coote, pp. 313 ff. 
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claim is made under a settlement or contract inter vivos and 
the title is dependent on the death of another person whose 
death may be presumed.” 

Trustees have to take into regard legal presumptions of 
death to the same extent as the Court.”* 

(5) To avoid bigamous and therefore void (and criminal) 
contracts of marriage, a statutory provision °” requires that a 
notice of marriage has to be accompanied by a declaration that 
the person giving notice 


‘ believes that there is no impediment of ... alliance... 
to the marriage’. 


In addition, both parties have to state at the marriage 
ceremony that they do not know of any legal impediment.” 

This they cannot conscientiously do, if they only believe 
without knowing for certain that the partner of a previous 
marriage of one of them is dead. To overcome this difficulty 
it has been found necessary to enable the partner of the 
missing spouse to obtain a dissolution of the marriage in 
suitable cases. Section 8 of the Matrimonial Causes Act, 1987, 
enables” any married person who alleges *° that reasonable 
grounds exist for supposing that the other party to the 
marriage is dead, to present a petition to the Court to have 
it presumed that the other party is dead and to have the 
marriage dissolved. It is evidence of death, until the contrary 
is proved, that the other party to the marriage has been con- 
tinually absent from the petitioner for a period of seven years 
or upwards, and that the petitioner has no reason to believe 
that he or she has been living within that time.*? 

The marriage is dissolved ** after decree absolute ** against 
which no successful appeal is made, and it is immaterial that 
the missing spouse has in fact, survived and subsequently 
reappears. 


33 


25 Re Beasney’s Trusts (1869), L.R. 7 Eq. 498; where a person was named in a 
deced as alive it was held that the onus of proof rested on a party who asserted 
that he was dead at the time of the deed: Re Corbishley’s Trusts (18§0), 
14 Ch.D. 816, and see Life Poey Claims and Presumed Deceaseds’ Grant 
in 95 Law Journal (1945), p { 

26 See Dobson v. Pattinson Hees Jur. (N.s.) 1202. 

27 See Marriage and Registration (Amendment) Act, 1856 (19 & 20 Vict. c. 119), 
s. 2. : 

28 See Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 20. 

29 As—already in 1912—recommended by the Royal Commission on Divorce. 

30 As to tho affidavit to be given, see Latey, Divorce (18th ed.), p. 492. 

31 As to the evidence to that point, see Parkinson v. Parkinson, [1989] P. 84e 

32 Sce the concluding paragraph of s. 8, Matrimonial Causes Act, 1987, sis 
s. 184, Supreme Court of Judicature (Consolidation) Act, 1925. 

33 But not after a mere decree nisi: Manser v. Manser, [1940] P. 224 
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It has been stated **. that section 8 cannot be used for 
setting up the fact or date of death in probate, but normally, 
similar evidence will be effective in probate and in dissolution 
proceedings.*® 


Til 


(1) The English Probate Court has jurisdiction whenever a 
person dies leaving assets within its jurisdiction.** The death 
of the deceased is the basis of the proceedings, and this fact, 
like the whole administration of the deceased’s estate,*” is 
determined by English law. 

If the applicant swears to the fact and date of death he 
may explain, if it seems necessary, the circumstances which 
enable him to make his- statement. In case death occurs 
abroad, foreign death certificates or other documents may be 
produced in support and be proved in accordance with English 
law.’ Though it is believed that the practice of the 
Principal Probate Registry is very fair and accommodating, 
many cases remain where no such statement on the fact and 
date of death can honestly be made. If this happens, the 
English rules set out above*® are applicable, but they are 
supplemented by the presumptions of death adopted by the 
foreign law of the deceased’s domicil. The headnote to In 
the Goods of Spenceley** states that 


wheré a foreign Court of competent jurisdiction had made 
grant of administration on the presumption of the death 
of the intestate, the grant might be accepted by the Court 
of Probate as sufficient proof of the death without 
requiring it to be proved by independent evidence. 


The opinion has been expressed by Tristram and Coote ** that 
the foreign grant is accepted only ‘ as being corroborative, but 
not conclusive evidence of death ’, but this opinion is contrary 
to the very words of the President. He said :— 


34 Tristram and Coote, p. 167. 

35 So rightly, Latey, p. 85. 

36 )Evans v. Burrell (1859), 28 L.J.P. & M. 82; In the Goods of Tucker (1864), 
“8 Sw. & Tr. 585; Dicey, rule 76, and cases stated by Dicey. The English 


r Court has jurisdiction too, if a person dies domiciled in this country even if 


there are no assets within the jurisdiction: Administration of Justice Act, 
1982, s. 2 (1). 


r 37 Dicey, rule 191, pp. 791 ff.; Cheshire, p. 505; Re Wilks, [1985] Ch. 645. 
38 Cheshire, p. 644; Dicey, p. 851, and cases cited there—and compare also 


Evidence Act, 1851, and Evidence (Foreign, Dominion and Colonial Docu- 
ments) Act, 1938, at present applicable in relation to Belgium and France 
under Statutory Rules: & Orders, 1933 (No. 583), and 1987 (No, 818). 

39: Set out sub TI (2). 

40 [1892] P. 255. 

41 P. 312. 
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‘I am inclined to accept and follow the grant as it stands 
without requiring any evidence of this man’s death’ 
(page 256), 


which indicates that it is in itself ‘ sufficient ’ evidence even if 
not necessarily conclusive. In that case the grant had been 
made by a Wisconsin Court of Probate. It is immaterial 
whether the Court of the deceased’s domicil was a Court of 
Probate or a Court specifically charged with the task of 
making ‘ declarations of death ’ which establish a presumption 
of death,”* so long as it was a Court of competent jurisdiction 
according to the law in question. 

This makes it possible to deal with the assets of many 
victims of Nazism without delay, because some continental 
laws contain well defined rules for the presumption of the 
death of persons missing after being imperilled as, e.g., by 
deportation to a Nazi extermination camp.** 

In the same way a presumption of death, recognised by the 
lex domicilii and existing independently of a judicial declara- 
tion of death, appears to be sufficient, as in this case a rule, 
discussed below,** should be applied by way of analogy: 
according to this rule the English Court will apply the law of 
the deceased’s domicil with regard to the person to whom it 
‘makes a grant, even if he has not been appointed by a foreign 
Court. < 

It is doubtful whether the Court could act on the strength 
of a foreign declaration or presumption of ‘ absence °,“ even if 
under the foreign law this would be a sufficient basis for an 
administration of the ‘ absent’s’ estate.“° That law as such 
is not applicable in an English administration which requires 
actual or presumed death, and not mere absence. 

(2) Where a person dies domiciled abroad, leaving 
movables*’ in England, the Court will make a grant“ to 


42 As under the German statute of July 4, 1939; the Dutch Burgerlijk Wetboek, 
ss. 523, 524, and the Polish Statutory Order of August 29, 1945. ` 

43 S, 7 of ihe German statute cited note (42): one year; Art. 14 of the Polish 
Order cited note (42): one to three years. 

44 See III (2). ` 

45 So, e.g., French and Belgian laws. 

46 Seo French and Belgian Civil Codes, artt. 120 ff. . 

47 Victims of Nazi oppression rarely had immovable property in this country, ` 
therefore this essay confines itself, as a tule, to dealing with succession to 
movables. - 

Note that if the estate was completely administered abroad and the 

property brought to this country the Court will consider that sufficient evidence 
of death: Jerrad v. Spicer (1863). 11 W.R. 634. 

48 See Diccy, rule 130, and the numerous authorities he cites, of which In the 
Goods of Earl (1867), L.R. 1 P. & D. 450, can be considered the leading case. 
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whoever is the personal representative ** under the law of the 
domicil ‘no matter who he is or on what grounds he has been 
clothed with his power ’.°° 

It has to be noted that 

(a) a grant may be made to the person entitled under 
the law of the domicil, even if no principal grant 
was made in the country of domicil ® ; 

(b) in the case, frequent in continental law, where no 
personal representative has been appointed by the 
Court of the domicil, the grant may be made to 
the person who, under the lex domicilii, is entitled 
to deal with the estate, e.g., as the ‘heir’ or 
€ universal successor °”? ; 

(c) the Court will not grant to the foreign representative 
as such more powers than he would have under the 
law of the domicil.** 

The application of these rules does not imply any € choice ’ of 
foreign law, but rather the adaptation of the English law of 
administration of estates ** to cases with a foreign element. 
Accordingly, if the foreign representative or ‘ heir’ himself is 
missing, as may frequently occur when victims of Nazi oppres- 
sion are concerned, this is a ‘ special circumstance ’ enabling 
the Court in accordance with section 162 of the Supreme Court 
of Judicature (Consolidation) Act, 1925, to appoint another 
suitable person.” The same course would be pursued if the 
~——Tepresentative is an enemy subject resident in enemy terri- 
tory,** but there is no reason to abstain from appointing him 
if he is a refugee resident in this country.*’ 
Where the personal representative, according to the lew 
domicilii, is also entitled to the grant by English law, the 


49 Or a person appointed by him: see In the Goods of Abdul Hamid Bey (1898), 
67 L.J.P. & M. 59; In the Goods of Meatyard, [1903] P. 125; Re 
Achillopoulos, [1928] Ch. 423. 

50\In the Goods of Earl, cited note (48); In the Goods of Smith (1868), 16 W.R. 

-°1180; In the Estate of Humphries, [1934] P. 78. 
sı When an affidavit on the foreign law sworn by an advocate has to be filed: 
_ for particulars of practice, see Tristram and Coote, pp. 71, 73. 

52 In the Goods of Oliphant (1860), 30 L.J.P. & M. 82; In the Goods of Dost 
ra Aly Khan (1880), 6 P.D. 6; In the Goods of Abdul Hamid Bey and Re 
2 Achillopoulos, both cited note 49. 

53 In the Estate of Briesemann, [1894] P. 260; In the Goods of von Linden, 
[1896] P. 148—but see below at note 58. - 

54 Set out above, sub II (2). 

55 Compare cases cited by Dicey, notes (t), (u), (£), at pp. 513, 514. 

56 In the Estate of Schiff, [T915] P. 86; In the Estate of San Pietro; In the 
Estate of Van Tuyll, [1941] P. 16. 

57 Re Fischer, [1940] 2 All E.R. 252; Practice Note of October 18, 1939, as 
amenđed June 13, 1940. . 
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normal practice is to give him his English title to the grant ** 
and the corresponding powers. This means that the applicant 
has an option of relying on either English law or the law of 
the domicil. 

(3) Much more delicate questions arise when the distribu- 
tion of the estate of one of the missing victims of Nazism or of 
a person, one of the beneficiaries of whom is so missing, has to 
be considered. 

‘Succession, testate and intestate, to movables is governed 
by the law of the deceased’s last domicil.** It is a difficult 
problem of classification, however, whether or not the 
presumptions and declarations of death of the law governing 
succession are applicable, or whether the presumptions of death 
of English law, as the lex fori, or even those of a third law, 
which may govern the status of the deceased, are to be 
applied. 

Presumptions are generally treated in English law as a 
matter of evidence and therefore as matters of procedure 
governed by the lew fori.® In continental law, on the other 
hand, they are, as a rule, regarded as part of the substantive 
law.“ It would therefore be tempting to assume that an 
English Court, even when dealing with a case of succession 
governed by foreign law, would apply English presumptions of 
death. 

The first examination of the problem has been made 
by Dr. O. Kahn-Freund,* with special reference to 
‘commorientes’. He pointed out that, in consequence of the 
application of the lex fori, a case which may have no contact at 
all with English law may ultimately come to be decided in 
accordance with it. His view is that there seems to be a 
growing realisation ‘that English rules of evidence are 
frequently part of substantive law, and that in certain cases 
at least English Courts must apply principles of foreign law- - 
which English law would classify as part of the law of 
evidence ’. ics 

The problem has been dealt with anew in Wolff’s Private. 


58 See Tristram and Coote, p. 78—but not, if otherwise applied for: In the \ 
Estate of Humphries, [1934] P. 78. 

59 See Dicey, rules 193 and 194, and cases cited by Dicey. 

60 Dicey, rule 203, and cases cited there; as to the law of evidence, in particular 
see Cheshire, p. 643; Dicey, p. 851; Wolff, p. 236 f. 

61 See Bartin, Principes de Droit International Privé I 449: ‘La Présomption 
légale est, pour sa nature même, étrangère à la lex fori’; compare Wolff, 
German Private International Law, p. 59; Jitta, Dutch Private International 
Law, pp. 293 ff. 

62 6 Mop.LL.Rrv. (1942), pp. 89, 90. 
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International Law." He maintains that an English Court 
would probably not apply a foreign presumption of death, and 
gives as an illustration a case where succession is dependent 
on the application of either the English or the German 
presumptions relating to commorientes, and assumes that the 
English Court would probably apply ‘section 184 of the Law of 
Property Act, 1925, although succession proper would be 
governed by German law. 

On the other hand, he points out “ that continental legal 
systems, by their institutions of declarations of death or 
absence, create not only some rebuttable presumptions of life 
or death, but also immediate substantive effects on legal 
relationships. He states that they would have to be applied 
by an English Court as part of the lew domicilii. This is 
certainly correct. Wolff’s view of the probable attitude of 
an English Court with regard to presumptions, however, has 
been proved wrong, almost at once, by the excellent judg- 
ment of Uthwatt, J. (as he then was), in Re Cohn.** This case 
raised the very point Wolff gave as an illustration : the succes- 
sion to a legacy given by a woman domiciled in Germany to 
her daughter, both of whom were killed by the same explosion 
in an air-raid on London. Whether or not the daughter was 
to be considered as having survived the mother depended on 
whether section 184 of the Law of Property Act, 1925, or the 
preswnpiton of German law, according to which commorientes 

Gonsidered to have died at the same time, applied. 
Uthwatt, J., said: — 


‘ The question of survivorship is, in fact, opened up by the 
provisions of German law as to inheritance, and is 
formally not: ‘* Did or did not Mrs. O. survive Mrs. C.?”’, 
but ‘ Is the administration of Mrs. C.’s estate to proceed 
on the footing that Mrs. O. survived Mrs. C. or on the 
footing that she did not?’’. The purpose to which the 
inquiry as to survivorship is directed must be kept in 
mind. The mode of proving any fact bearing on survivor- 
ship is determined by the lew fori. The effect of any fact 
so proved is for the purpose in hand determined by the 
law of the domicil. The fact proved in this case is that 
it is impossible to say whether or not Mrs. O. survived 
Mrs. C. Proof stops there. Section 184 of the Law of 
Property Act does not come into the picture at all. It 


63 P, 280. 

64 P, 281. 

65 It is also consistent with the authority of The Gaetano and Maria (1882). 
7 P.D. 187, discussed by Cheshire, pp. 645, 646. 

66 [1945] Ch. 5. 
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is not part of the law of evidence of the lew fori, for the - 


section is not directed to help in the ascertainment of any 
fact, but contains a rule of substantive law directing a 
certain presumption to be made in all cases affecting the 
title to property. As a rule of substantive law the section 
is relevant where title is governed by the law of England. 
It has no application where title is determined by the law 
of another country ’. 


Re Cohn is certainly sound law. It dires of both aspects 
of the problem :— 

(1) It eliminates the danger of an application of the English 
law to cases for which it is not meant nor suited.” It 
adopts the trend of thought first mooted by 
Kahn-Freund by boldly rejecting the view that 
section 184 of the Law of Property Act, 1925, is a 
procedural matter and not a rule of substantive law. 

(2) It opens the way to allowing due regard to foreign 
presumptions of death, and prevents any objection 
that the beneficiary’s title, based on the lew domicilii, 
was established with the help of presumptions of death 
which are part of that law and not of English law. 

The importance of Re Cohn is not confined to presumptions 
concerning commorientes. To determine. the title of a 
beneficiary it is equally relevant to find out whether a person 
is presumed or declared to be dead according to .the law 
governing succession, if and when his title depends on the 
death or survival of the person entitled or of another person 
with a better right. To adapt the wording of Re Cohn to that 
case :— 

‘The English administration is to proceed on the footing 
that X survived or did not survive at the relevant date. The 
only facts which can be proved by the English (or any other) 
mode of proving are that death is not certain, and that there 
were circumstances which lead the Court of the domicil to 
declare and/or its law to presume death. The effect of these 
facts and of that declaration of death are exclusively UE 
mined by lex domicili’. 


Accordingly, even a mere presumption or declaration of 2 


absence © is sufficient, supposing that the law of the domicil 

treats the absence as death and thus passes the ‘ deceased’s 

title to others. 

67 May it induce the House of Lords to overrule, when ovcasion arises, Lerowr 
v. Brown (1852), 12 C.B. 801, and Huber v. Steiner (1535), 2 Bing.N.C. 208, 


so justly attacked by Cheshire, pp. 636, 642, and others! 
88 See French and Belgian laws. 
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It remains to consider the case where the law governing 
succession does not classify presumptions and declarations of 
death as falling within the category of succession but within 
that of status, as a (provisional) withdrawal of the ‘ status 
of a living person’,®? and where those two categories are 
governed by different laws (e.g., the law of the domicil and that 
of the nationality) according to the private international law 
of the deceased’s last domicil. As it is always the title of the 
beneficiary which is to be determined,” it follows that that title 
should be established with the help of the rules on ‘ trans- 
mission °”? as applied in the now settled practice of the English 
Court.72 For example, suppose a refugee of German 
nationality who had acquired a domicil of choice in Austria 
was deported from that country and has not been heard of 
ever since, and suppose, further, that under Austrian private 
international law succession is governed by the law of the 
domicil, but presumption and declaration of death, as con- 
cerning the status of a person by the law of the nationality,” 
then the English Court should apply German law by way of 
‘transmission °’ from the Austrian law which governs succes- 
sion to movables and is the relevant law from the point of 
view of English private international law. 

The result of this examination is that, as a rule, continental 
laws, which are indeed better fitted to this type of case, 

érmine who is to be considered dead or alive. The English 
rules apply only where English law governs succession either as 
lex domicilii or, owing to renvoi, in the case of British nationals 
domiciled abroad, or, as to immovables, as the lew situs. 

(4) What is the position in case the title to a fund held 
under a settlement or other disposition inter vivos depends on 
the death or survival of a missing person? ™ 

Certainly the principle of Re Cohn applies. Adopting the 
same method of classification as was employed in that case, 
we can easily reach the conclusion that it is the substantive 
law governing the legal relation in question that matters and 


69 See the discussion by Lewald, Questions de Droit International des Successions, 
Recueil des Cours (1925), IV, pp. 62, 63. 

70 Re Cohn, [1945] Ch. 5. 

71 ‘Renvoi’ to English law will rarely happen in cases involving the victims 
of Nazism. 

72 Among the chain of ‘ Renvoi’ decisions which began with Re Annesley, [1926] 
Ch. 692; Re Ross, [1980] 1 Ch. 377; and Re Askew, [1930] 2 Ch. 259, 
it is Re O'Keefe, [1940] Ch. 128, which contains the application of the English 
principle to a case of ‘ transmission ’. 

73 As suggested in Miss Schoch's Appendix to Cheshire, pp. 664, 665. 

74 We are excluding here cases in which the law of succession comes in on the 
ground that the claim is made in the rights of the missing person. 
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that it is for that law to determine the person entitled with or 
without the help of presumptions or declarations of death. 

The relevant law may be that which governs marriage 
settlements or else the ‘ proper law’ of whatever contract has 
been concluded, and this law may again ‘transmit’ the 
questions of death and survival to a third law. It is impossible 
to range over the whole field of possibilities. One case which 
may be frequent may be given as an illustration :— 

Where a fund is held by a bank under a contract inter vivos 
and the title of a person to that fund is dependent on the death 
of another person who is missing, then it seems, as a general 
rule, the law of the place where the office of the bank is 
situated will be the proper law of that contract; English law 
if it be an English bank, but French law, e.g., if the contract 
was made with the French branch of that English bank. 

In this type of case, even if the missing person is a 
continental victim of Nazism, English law and its rules on 
presumption of death may more frequently be applicable than 
in succession cases relating to the same group of persons. 

(5) A person who had been married can contract another 
marriage, valid under English law, only if his or her spouse is 
dead or the previous marriage has been dissolved in the 
forum domicilii.” Though this rule has its usual application 
in cases of divorce, there can hardly be any doubt’ that it 
refers to every dissolution.”* 5N 

Does section 8 of the Matrimonial Causes Act, 1937, form 
an exception to this principle? On thė face of it the section 
boldly states that ‘any married person’ may present a` 
petition. It can, however, be asserted confidently that this 
right is given only to those who might bring a petition for 
divorce.’” There was certainly no reason to grant the facilities 
of section 8 to persons domiciled and resident abroad. To 
grant them to resident wives of husbands domiciled abroad 
might have been desirable, but such deviation from principle 
can not be considered to have been enacted implicitly.”® 


75 Seo Diccy, rules 62, 63, 98, 99, 120, and cases cited by Diccy; the few 
exceptions mentioned by Dicey ‘und those enacted. by s. 13, Matrimonial 
Causes Act, 1937, ond s. 1, Matrimonial Causes (War Marriages) Act, 1944, 
need not be discussed here. 

76 Dissolution of a valid marriage as distinguished from nullity and voidability ; 

Cheshire, p. 33, says that ‘ dissolution is commonly known as divorce ', which 

is hardly a correct terminology. ` 

Including cases where s. 13, Matrimonial Causes Act, 1987, or s. 1, Matri- 

monial Causes (War Marriagos) Act, 1944, applics. 

78 Beyond the scope of the two enaciments cited in notes 75 and 77. 

79 It is significant, too, thot the proccdure of s. 8, Matrimonial Causes Act, 1937, 
is adapted to divorce procedure; sce last paragraph of the section. 
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Section 8 disposes of the problem of husbands of female 


victims of Nazism who have acquired a domicil of choice in 
this country and wish to remarry.® More difficult is the situa- 
tion of wives of missing victizns.** Some continental laws are 
helpful. Dutch law is similar to English law.” If the lex 
domicilii is German law, a declaration of death will help, 
because a second marriage contracted by the other spouse 
automatically dissolves the former marriage; this effect is 
independent of the fact whether the missing spouse is actually 
dead or not.® * Consequently the second marriage is not 
bigamous. 


In cases, however, where the law of the domicil 85 does not 


give such effect to a declaration of death (or of absence),°° that 
law does not enable the ‘ survivor’ to contract a valid second 
marriage. A presumption of death or absence is not enough 
in itself. This is very much to be regretted, because in fact, 
under the conditions now existing, the chance of a missing 
victim reappearing is a very slender one. 


Actually, an informal practice seems to be developing, both 


in cases where English law, by way of section 8 of the Matri- 
monial Causes Act, 1937, has provided the means to making 
the validity of the new marriage certain, and in other cases. 
A declaration of the spouses that ‘they do not know of an 
impediment to the marriage’*’ is freely given by persons 
whose fornier spouse is missing and most likely dead. Also, 
_ ibis’ believed that the Registrar, if the position is explained 
to him, is not infrequently satisfied with such evidence as can 
be procured, so as to make the death of the missing spouse 
reasonably certain, e.g., proof that he was deported to a 
notorious extermination camp and did not return to his former 
residence. This practice, moreover, has a certain justification 
in decided cases according to which the Court will not question 
the validity of a second marriage, being unexceptionable in 


80 


85 


86 


For the affidavit to be brought in support of the petition and the discretion 
of the Registrar as to substituted service, see Latey, pp. 86, 492, 612. 

Or such husbands as are not domiciled in this country but wish to marry here. 
See Burgerlijk Wetboek, ss. 549, 550. 

Seo Law 16 of tho Allied Control Council of February 20, 1946, s. 38. 

As to proof of the foreign act by foreign documents, compare note 38, supra; 
the weight of the foreign document as evidence of the act.will be determined 
by the foreign law: Dicey, p. 851; Abbott v. Abbott and Gody (1860), 
29 L.J.P. & M. 57. 

Which again may ‘transmit’ the question of the dissolution of the first 
marriage to a third law, if it considers the relevant act to be determined by 
that third law as the law of the status. 

As can be taken by implication from s. 189 of the French and Belgian Civil 
Codes. 

See note 27 and 28. 
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form and duly consummated, until some evidence is adduced 
that the missing spouse has survived and the second marriage 
is in fact a nullity.** The danger remains, however, that the 
second marriage may turn out to be void and bigamous,- and 

therefore criminal].** 
= W. BRESLAUER. 


88 Tweney v. Tweney (1946), 62 T.L.R. 266; compare Spurgeon v. Spurgeon 
(1930), 46 'T.L.R. 389, and, relating to maintenance cases and expressly 
referring to the presumption that a person missing for seven years be 
considered dead: Hogton v. Hogton (1983), 108 L.J.P. 17; Chipchease v. 
Chipchease, [1939] 3 All E.R. 895. 

89 It is a good defence to an indictment for bigamy that the spouse of the pariy 
indicted has been continually absent from the other for the space of seven 
years then last past and has not been known to the other to be living within 
that time: Offences against the Person Act, 1861, s. 57. 


y 


\ 


\ 


SOME FEATURES OF SWEDISH 
COLLECTIVE LABOUR LAW: 


In Sweden the broad outline of industrial relations is much the 
same as in England. Both countries have large organisations 
of employers and workers which deal with one another on the 
basis of collective bargaining; in both countries State inter- 
ference regarding the basic terms of employment, particularly 
wages, is kept within the narrowest possible limits; in England 
as well as in Sweden both parties in the labour market are 
anxious to retain the right of direct action as an ultimate resort 
in case of disagreement. Therefore it must be borne in mind 
that though some features of the Swedish industrial relations 
system described in the following paper differ considerably 
from what prevails in this country, the functioning and the 
results achieved are largely the same. 

It is especially on the legal side, the side with which the 
present paper is mainly concerned, that the differences are 
pronounced. They are, I may say, due to a large extent to 
the peculiarities of the English legal system. The English trade 
union law bears in all essentials the impress of the fight of the 

. trade unions to secure a legal basis for their activity. The 
principles of the common law, especially as laid down in the 
doctrines of conspiracy and restraint of trade, were mainly 
hostile to collective activity for trade purposes. The efforts 
of the trade union movement had to be directed towards the 
problem of avoiding the consequences of various judicial 
decisions founded on these doctrines. The way that was chosen 
was—while conferring legal status on the trade unions—to 
protect them by statute from the application particularly of 
the said common law doctrines. The English trade union 
legislation is mainly a fence, erected piece by piece as the need 
arose, against the common law, which did not answer the 
demands of the trade unions. If by the rules alluded to (e.g., 
section 3 of the Conspiracy and Protection of Property Act, 
1875, concerning criminal conspiracy, and section 3 of the 

» Trade Union Act, 1871, concerning restraint of trade) certain 


1 An American book on the subject, which has been of great help to me, should 
be mentioned: The Government of Labor Relations in Sweden (1942), by 
J. J. Robbins. The Legislative Series of the International Labour Office 
contains translations cf the statutes dealt with, but I have not everywhere 
accepted these translations. 
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privileges, or immunities, can be said to have been granted 
to the trade unions, this is, as far as I can see, entirely due to 
the fact that the common law is regarded as a more or less 
fixed body of rules, which, though set aside by statute, still 
‘exist’, and can be revived through the removal of the 
statutory rules, and which have to be applied as soon as the 
facts in a certain case are not strictly covered by the words 
of the statute. But the English trade union legislation goes a 
step further. By section 4 of the Act of 1871 a series of 
important matters is withdrawn from the jurisdiction of the 
Courts. The term ‘immunity ’ seems to me far more appro- 
priate when used to describe this fact. While in the former 
case of immunity certain rules of substantive law are made not 
applicable to trade unions, a fact which in reality involves only 
an amendment of the law, in this case the whole judicial system 
is set aside, without special provisions for anything to replace 
it. The result is that the relations between the organisations 
of the labour market are of a fundamentally extra-legal 
character. So there is no legal regulation concerning collective 
bargaining and collective agreements (except for certain 
industries). This gives the English trade union law system its 
peculiar colouring. 

In Sweden the starting-point, as well as the development, 
has been rather different. The trade union movement has been 
faced with fewer difficulties, especially on the legal side. . It 
could perhaps be said without exaggeration that the Swedish - 
trade union legislation starts where the English legislation ends. 

Before embarking further upon this proposition, a few 
words must be said about the organisations in the labour 
market. In Sweden a real trade union movement, did not 
exist until the last decades of the nineteenth century. It grew, 
however, rapidly and steadily. Most trade unions are affiliated 
to the Confederation of Trade Unions (LO, formed in 1898), 
which includes a membership of more than one million out of 
a total population of six-seven million, probably the largest 
relative membership in the world. The other trade unions are 
not of much importance. The employers’ associations that 
arose as a reply to the trade unions have not reached the same 
degree of unification. The largest organisation, the counter- 
part to the LO, is the Swedish Employers’ Federation (SAF, > 
formed in 1902), which comprises employers mainly in industry ` 
with a total staff of roughly 450,000 workers. There are other 
fairly important employers’ organisations, which to a certain 
extent co-operate with the SAF. The adoption by the 
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employers of the same weapon, namely, combination, implied, 
in so far as their organisations were not merely militant bodies 
but engaged also in negotiations with the trade unions, some 
recognition of the method of collective relationship. The 
principle of collective bargaining, though much opposed in 
the beginning, was comparatively soon accepted by the 
employers and is now the foundation of the relationship in the 
labour market. Negotiations are generally conducted on a 
nation-wide scale. At the end of 1948 some 1,100,000 workers 
were covered by collective agreements. Although bitter fights 
are no exception, understanding and co-operation seem to play 
an increasing part, and as a whole it can be said that Swedish 
industrial relations have reached a certain degree of maturity. 

Returning to my introductory proposition, I would first 
point out that the Swedish trade union movement arose only 
when customs of collective relationship in the labour market 
had already been developed in other countries. 

Secondly, Swedish law has never in principle raised special 
hindrances against combined activity, i.e., collective action is 
seldom regarded differently from individual action, and then 
only when specially provided for.’ 

So, in order to give a short survey of the legal background 
to the rise of trade unionism in Sweden, it must first be said 
that the right of labour to combine and organise, and the 
legality the trade unions, never raised special difficulties. 
On-thé other hand, there has not yet been passed any statute 
containing positive regulations as to trade unions as associa- 
tions. In respect of their legal status, on which more will be 
said later on, they have always been on an equal footing with 
most other associations, i.e., they are regarded as legal persons 
as soon as their social existence is manifest. 

Nor has the collective activity of the trade unions met with 
any difficulties as to legality. The principle of every man’s 
right to withdraw his labour has been applied also when action 
was taken in combination, and the legal restrictions on 
industrial warfare were mainly those of the Criminal Code, 
including a special provision, now repealed, regarding 
#-icketing, which has been the only instance of legislation 

” directed exclusively against the activity of labour during the 


2 It is interesting to note that in Sweden too there has been an instance of 
anti-combination legislation. There was in forca until 1846 a statutory pro- 
hibition of combined activity for the raising of wages in certain trades. It 
was repealed together with other pieces of guild legislation under the influence 
of economic liberalism. 
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period under consideration.’ Likewise the law did not put 
anything in the way of collective bargaining, i.e., the practice 
of negotiating over and settling working conditions through 
associations. True, the usage of regulating working conditions 
by means of collective agreements developed without certain 
knowledge of their legal effects. Disputes on these matters 
were seldom referred to the Courts, and it was doubtful whether 
_ the agreements should be regarded as legally binding contracts 
or as peace treaties with merely factual significance. The 
question was solved in a case of 1915, when the Supreme 
Court adopted the first-mentioned view and held that a trade 
union was liable for damages for breach of contract. Therefore’ 
a term more corresponding to the Swedish conditions is that of 
collective contract. f 
It follows from this that labour had obtained the basic 
requirements for collective trade activity without any legisla- 
tive interference. What could be achieved by legislation was 
a further development and clarification of the practices that 
had grown up. It proved difficult, however, to bring about any 
legislation on the matter. Many proposals failed, and not until 
1928 did the attempts to that end meet with success. 
Consequently, when in that year ‘the Collective Contracts 
Act was passed, it did not create the collective contract. Even. 
so, it was not merely a codifying statute. It introduced some 
new features of great importance, one of its main objects being 
to promote industrial peace. It is based on the principle that 
disputes on legal questions should be settled without resort 
to hostile action. The Act is now the framework of the law 
concerning collective contracts. On the same occasion, by the 
Labour Court Act, a special Labour Court was established, 
which has to deal with disputes concerning collective contracts. 
More recently its jurisdiction has been extended. These Acts, 
carried through by a Right Wing Government, were strongly 
opposed by the trade unions, which feared that the result would 
be severe restrictions on their free activity. However, their 
opinion soon changed, and now the jurisdiction of the Labour 
Court is supported by both sides. Equally, in 1986, the PRA 
of collective bargaining was confirmed and extended by the 


3 Ry this provision, enacted in 1809 as an amendinent to the Criminal Code, 
the attempt, by violence or threat, to compel any person to take part in a 
stoppage of work, or to prevent any person from resuming work or from 
accepting an offer to work, was made a criminal offence. According to the 
interpretation of the Supreme Court, ' threat” means threat to do an unlawful 
act. The provision was rather unique in Swedish law, as at that time attempt 
was penalised only in a few instances. It was repealed in 1938. r 


APRIL 1947 SWEDISH COLLECTIVE LABOUR LAW 141 


Right of Association and the Right of Collective Bargaining 
Act (hereafter called the 1986 Act), which is also administered 
by the Labour Court. 

Many other attempts to legislate in this field have broken 
down. Thus in the ’twenties and ’thirties the practices 
of industrial warfare were made subject to extensive inquiries, 
and attention was called particularly to the need for protection 
of outsiders from injuries caused by industrial unrest. What 
happened, after the failure of all legislative endeavours, shows 
an important new feature of Swedish industrial relations, a 
new method of self-government in the labour market. After 
prolonged negotiations between the SAF and the LO, a 
document, the Basic Agreement of 1988, was drafted, which 
contains among other things many of the provisions designed 
to be part of the statute that was never passed. The agree- 
ment can be adopted as a collective contract by the respective 
trade federations. So by way of collective bargaining the 
parties imposed on themselves restrictions which could not be 
accepted by way of legislation. 

After this summary of how the present collective labour 
law emerged—not without struggle and strife, but still in 
natural progression without set-backs—I shall now proceed to 
deal with the material thus set out, in the following order: 
After some_remarks on the legal status of the associations I 
shall givé an account of the law concerning collective contracts, 

~_--which is the nucleus of the system, thereafter turn to the law 
concerning the rights of association and of collective bargain- 
ing, and finally make a summary of the Basic Agreement. I 
shall pay special attention to the regulations aiming at the 
promotion of industrial peace. 


THE LEGAL STATUS OF THE ASSOCIATIONS 


I have already mentioned that the legal position of the associa- 
tions in the labour market is undefined by statute. They are 
as a matter of course regarded as legal persons as soon as rules 
have been adopted and a board of executive officers has been 
appointed. They can own property, undertake obligations 
which bind only the association, not its members, they can 
sue and be sued as corporate bodies, and for this purpose no 
registration is needed nor any public control instituted.* An 


; 4 The position is quite different as far as companies and some other organisations 
with commercial objects are concerned. They must be incorporated. 
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officer who on behalf of the association enters into an obliga- 
tion inconsistent with the rules of the association, binds the 
latter, provided the other party acts in good faith as to his 
authority. General principles of agency are applied, which 
means that he naturally incurs liability in relation to the 
association for the damage caused by his act. There are no 
special restrictions as to the objects of a trade union. Nothing 
prevents the unions from applying their funds for political 
purposes. In fact, the connection between the Social- 
Democratic Party and the LO is very close. Many unions 
have affiliated with the party collectively. 


THE COLLECTIVE CONTRACT AND THE LABOUR COURT 


A collective contract, to come under the Collective Contracts 
Act, 1928, must have certain qualifications (section 1). It 
must be drawn up in writing, but the requirements as to form 
and completeness are not rigorous. The parties to it must be 
an employer, or an association of employers, and a trade union. 
Consequently there must always be an association on the 
workers’ side. Yet, if only a group of individual workers 
proceeds to enter into such a contract, that contract is valid, 
but the Act does not apply.° Further, the collective contract 
must contain regulations of conditions of employment to be 
applied to contracts of employment or regulate the relationship 
between employers and workers in other respects. 

The rules that generally are included in a collective contract 
may be divided into different categories. 

(1) Rules concerning only the relationship between the 
parties to the collective contract; in the first instance those 
governing the collective contract itself, its termination, etc., 
and, secondly, the rules of procedure for settlement of disputes, 
ete. 

(2) Rules designed to be incorporated in the individual 
contracts of employment, i.e., those concerning the terms of 
employment. The fact that the individual contract receives 
most, and sometimes all, of its contents from the collective 


bargain is generally referred to as the normative effect of the 


collective contract. 


5 There are thus in fact in Swedish law two sorts of collective contracts subject 
to different legal rules. The law as in force before the passing of the 1928 
Acts applies to the collective contracts entered into by æ group of. individual 
workers (cf. below at p. 146) I do not think these contracts are nowadays 
of any importance. Although they fall outside the scope of the Collective 
Contracts Act, the Labour Court has jurisdiction over them. 
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(3) There can also be a third category of rules, those laying 
down requirements in respect of the workers to be employed, 
i.e., conditions for engagement. Such are for example rules 
that there should þe a certain relation in number between 
different categories of workers, or that only organised workers, 
or only workers organised in a special trade union, should be 
employed (closed shop clauses, in Sweden called organisation 
clauses). These are rules for the conduct of the individual 
employer (in case of shop agreements they merge with the rules 
under (1) ), but unlike the terms of employment they cannot 
be incorporated in the contract of employment.‘ 

The normative effect of the collective contract involves the 
invalidity of a departure from the terms of employment laid 
down in it, unless the departure is deemed to be permissible 
under the collective contract (section 8). The presumption is 
that the collective contract lays down standard, not minimum, 
conditions. But generally a variation for the benefit of the 
worker is expressly permitted under the collective contract, 
e.g., the wage. rates agreed are expressly referred to as 
minimum wages. Therefore the principle of the Act has no 
great importance in actual fact. 

The collective contract is binding not only on the associa- 
tion that entered into it but also on its members (section 2), 
which term includes both branches and private members, of 
course only.in so far as they fall within the industrial groups 
and distfict specified in the contract. A member is bound by 

collective contract whether he has joined the association 


~~ before or after the conclusion of it, provided he is not already 


bound by another, and his liability does not come to an end 
only because he resigns his membership. He can release him- 
self only by giving separate notice according to the stipulations 
in the contract. A member can sue on the collective contract, 
but only if the association which -has concluded the contract 
has refused to do so on his behalf, and whenever a member is 
sued in the Labour Court the plaintiff must bring his action 
against the association also (Labour Court Act, s. 13). 

An employer bound by a collective contract has normally 
to apply the same conditions to the employment of unorganised 


6 In Scandinavian doctrine, the categories (1) and (3) are generally treated as 
one, having regard to the contractual function as distinguished from the 
normative function of the collective contract. I follow the distinction adopted 
by Dr. Kahn-Freund (Mop.L.Rev., Vol. VI, 1943, at p. 116) between terms 
of employment and conditions for engagement, but I confine the term 
‘normative’ to the rules capable of being incorporated in the contract of 
employment. 
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workers. These, of course, have no legal claim to the union 
. rate, but the trade union which is a party to the collective 
. contract can sue him for breach of that contract., The same 
principle applies to workers : they are not allowed to accept 
employment on terms inconsistent with the collective contract, 
but this question does not arise where, as in the contract for 
the mechanical workshops, the application of the contract is 
confined to the workshops belonging to the members of the 
_ employers?’ association concerned. 

What is the position in the sections of industry that are not 
covered by the contracts concluded by the large organisations ? 
There is no provision for the extension of the normative effect 
of a collective contract to outsiders. Yet the terms of an agree- 
ment covering a substantial part of an industry are often 
‘complied with. Since organisation has not reached the same 
degree on the employers’ side, it often happens that organised 
workers are confronted with an unorganised employer. Then, 
as a rule, a separate collective contract on the terms of the 
national or regional agreement is entered into. The employer 

_ can, for example, sign a document in which he undertakes to 
comply with a specified collective contract. This decument, 
which: takes all its contents from the contract referred to, is 
valid as a collective contract. Often, however, some special 
regulations are added. Another existing method is for the 
employer simply to sign a printed copy of a collective contract. 
The most important contractual effect of the collective 
contract is that it imposes on the parties an obligation to keep 
the peace. In Sweden the distinction—well known in inter- 
national law—between disputes as to legal rights and conflicts 
of interests is of fundamental importance, although it has not 
been strictly applied in the drafting of the Collective Contracts 
_ Act. Disputes as to legal rights are subject to judicial settle- 
‘ment by the Labour Court, and the parties are under a legal 
obligation to abide by its decision. This is the most important 
statutory restriction on the right to take direct action; it 
should be remembered that this restriction is bound up with 
the existence of: a collective contract. The peace obligation 
laid down in section 4 of the Act, is compulsory; unlike most 
other provisions of the Act, it cannot be contracted out, bat \ 
the parties are at liberty to undertake a more extensive peace_t 
obligation. : : 

Section 4, which: enumerates the cases in which hostile 
action in an industrial dispute is prohibited, reads as follows 
(first paragraph) : 
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Employers or workers who are bound by a collective 
contract shall not, during the period of validity of this contract, 
take part in a stoppage of work (lockout or strike), blockade 
(picketing), boycott, or other hostile action of a similar 
nature— 

1. On account of a dispute respecting the validity, existence, 
or correct interpretation, of the collective contract, or on 
account of a dispute as to whether a particular act constitutes 
a violation of the collective contract or of this Act; 

2. In order to bring about an alteration of the terms of the 
collective contract ; 

3. In order to enforce a clause designed to come into opera- 
tion after the expiration of the present contract ; 

4. In order to assist others in cases in which the latter are 
not themselves allowed to resort to hostile action. 

Thus, during the term of a collective contract, the parties 
are allowed to resort to hostile action in assistance of others 
(sympathetic action) provided the primary conflict is lawful. 
They are allowed to fight in open action for the terms of a new 
contract, but not as long as they are bound by the old one, 
and they are likewise allowed to fight for something that has 
not been settled in the present contract as long as their action 
cannot be regarded as an attempt to alter the terms of the 
contract. This last proposition involves, of course, difficult 
question$ as to the construction of a contract.’ 


wt must be borne in mind that the peace obligation applies 


See 


irrespective of a breach of contract by the other party. An 
alleged breach of contract must be referred to the Labour 
Court, if the dispute cannot be settled by means of negotia- 
tions, and the Labour Court can alone release the injured party 
from the obligations connected with the contract, e.g., release 
him from the peace obligation or abrogate the contract 
altogether (besides giving redress in the ordinary way). This 
is one of the most important innovations brought in by the 
Collective Contracts Act (section 7). Even before the Act was 
passed, when general principles of the law of contract were 
applied, a party was prohibited from taking hostile action for 


7 A strike for the closed shop during the term of a collective contract is illegal 
as an attempt to alter the terms of the contract, even though the point was 
never raised in the course of negotiations. The reason is this. The Labour 
Court implies an association clause of a certain content (see below p. 149) 
in every collective contract that is silent on the matter, ‘and recognises, with 
that proviso, a right on the part of the employer to have a free hand in 
management, including the right to employ and dismiss workers at his own 
discretion. £ 


VoL. 10 10 
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‘the purpose of altering the terms of a collective contract during 
its period of validity (pacta sunt servanda), but in case of real 
or supposed breach of contract the injured party could at his 
` own risk break off the economic relationship (by stoppage of 


work or by rescission of the contract). Of course, his interpre- . 


“:tation of the contract might not be that of the Court, e.g., 
.the other party might be held not to have committed a breach 
‘of contract, or at any rate not a breach serious enough to 
justify the rescission, with- -the result that thẹ rescinding party 
might incur liability. The law as in force before the 1928 Act 
still applies to the collective contracts which, being concluded 
not by a union but by a group of individual workers, do not 
, come under the Act (cf. above, p. 142, and note 5). Under 


the Act those bound by a collective contract can claim redress ' 


only by means of legal proceedings; direct action as a counter- 
“measure in such a case constitutes a violation of the peace 
obligation. Thus the workers must, for example, obey the 
orders given by thé employer, even if they think that he is not 


-entitled under the contract to require the carrying out of these < 


“orders. Only in cases of very flagrant breaches of contract can 
direct stoppage of work be resorted to. 

The second paragraph of section 4 deals with the questions 
_ of—W ho is bound by the peace obligation? and What are its 
= contents? As has been pointed out, a collective contract binds 
“not only the contracting parties themselves but also, if ~ they 
“are associations, their members. The peace obligation, how: 
` ever, is extended even further; to a certain extent it applies 
` upwards also, i.e., to the top organisations, to associations 
whose members have entered into a collective contract. The 
` provision reads: ‘Tf an association or a member of an associa- 
tion is bound by a collective contract, the association shall 
not arrange for or otherwise bring about any hostile action 
which under the first paragraph is unlawful, nor take part in 
any unlawful action taken by a member, either by rendering 
assistance or in any other. way’. The duty so far is ‘purely 
negative: it commands abstention from action. The parties 
themselves, however, have to be active in a positive way. 
The provision continues: ‘ An association which is itself bound 
by a collective contract shall moreover be bound to endeavour 
to prevent its members from taking unlawful action, or, if 
unlawful action has already been taken, to endeavour to induce 
them to undo it’. 

The instrument for the settlement of disputes in which 


ræ 
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hostile action must not be taken is, as I have already men- 
tioned, the Labour Court. No other Court has jurisdiction in 
these matters, but the parties are allowed to refer the dispute 
to arbitration (Labour Court Act, s. 11), and wherever negotia- 
tions or other means of settlement of disputes are prescribed 
by a collective contract, the Labour Court does not entertain 
the action until the plaintiff has made sufficient efforts to settle 

the dispute by means of those arrangements (section 14). 
The special Labour Court was set up to satisfy the need 
for a tribunal possessing inside knowledge of the matters it was 
to deal with. Still more urgent was the need for a swifter 
adjustment of the disputes in question than could be effected 
by the ordinary Courts. Therefore only one Court was estab- 
lished for the whole country, in Stockholm, and no appeal is 
allowed. The perhaps somewhat surprising fact that only one 
Court serves a country of the size of Sweden must be seen in 
the light of the type of procedure adopted (see below). The 
Labour Court consists of a chairman and six other members, 
two of which represent the SAF and two the LO. They are 
all appointed by the Crown. The chairman and one of the 
impartial members, who is his deputy, must be lawyers. The 
present chairman is a former Judge of the Supreme Court. 
The procedure in the Labour Court is based on more modern 
principles than those which are or at least were until recently 
applied-int the ordinary Courts. After a preparation in writing 
__-~there is a main hearing, which should, if possible, be concluded 
in one day. Judgment is given in writing and should contain 
-~ - an exposition of the grounds. Actually, the opinions of the 
Labour Court are stated much more fully than is usual in 
Swedish Courts, and the reports of the cases are a fruitful 

source for the student of Swedish labour law. 

The Labour Court is entirely a Court of Law and cannot 
— be resorted to for determination of wage rates, etc. It has, 
therefore, a position rather different from that of the Industrial 
Court in this country, which mainly acts as a body for arbitra- 
tion in relation to conflicts of interests. As far as the disputes 
in which direct action is permissible (i.e., most conflicts of 
interests) are concerned, the methods of settlement show 
greater similarity with those customary in this country. I 
/ shall not give any account of these methods. So much may 
j be said, however, that in this field State interference is less 
f pronounced than in this country. The State only provides for 
a machinery of mediation. There is nothing like the wages 
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council system, nor any other kind of minimum wage legisla- 
tion. Hours of work, on the other hand, are subject to 
statutory rules applicable also to adult workers. 

The task of the Labour Court is to deal with and decide 
cases relating to collective contracts. The definition of these 
cases involves the main boundaries of the jurisdiction of the 
Court.’ It is contained in section 11 of the Labour Court Act, 
which should be compared with section 4 of the Collective 
Contracts Act. The principle is that wherever hostile action 
is prohibited, settlement by the Court is provided for. 

Thus the Labour Court has jurisdiction over disputes con- 
cerning : 

1. The validity, existence or correct interpretation of a 
` collective contract; , 

2. The question whether a particular act constitutes a 
violation of a collective contract or of the Collective Contracts 
Act; or 

8. The legal effect of an act alleged to constitute a violation 
of a collective contract or of the said Act. 

The Labour Court has at its disposal only civil sanctions. 
The sum of damages that can be inflicted on an individual' 
workman is limited to 200 Swedish crowns (about £12). When, 
assessing the damages the Court has to take into consideration: 
inot only the financial loss suffered by the plaintiff but also his 
non-pecuniary interest in the observance of the contract in 
general and other similar circumstances (Collective Contracts 
‘Act, s. 8). This kind of damages is ‘often the only possible 
sanction, €.g., in case of breach of the conditions for engage- 
ment. It has in fact some resemblance to a fine or penalty, 
‘although in law it is a civil remedy. 


THE RIGHTS OF ASSOCIATION AND COLLECTIVE BARGAINING 


I have already spoken of what can be called the right of 
association in a general sense, or what is more often referred 
to as the freedom of association, i.e., every citizen’s right, 
without hindrance from the State, to form and to join associa- 
tions, or, from another point of view, the right of associations , 
to exist and to act. I shall now deal with the right of | 
association in a more special sense adopted in labour law. 
Generally speaking, this right involves the question of the 


8 As I have mentioned, the jurisdiction of the Labour Court has later been 
extended to disputes under certain other Acts, the most important of which 
is the 1936 Act concerning the rights of association and collective bargaining. 
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extent to which a person can, in his legal relations with others, 
lawfully let his actions be determined by the fact whether these 
persons belong to a certain association or not.° The interests 
that usually clash in this connection are, on the workers’ side, 
the desire to safeguard the integrity of their bargaining units 
and, if possible, to obtain the closed shop, and, on the 
employers’ side, the wish to have a free hand in management, 
including the right to employ and dismiss workers at their own 
discretion. 

Before the passage of the 1986 Act there was no legal duty 
imposed on employers to bargain with trade unions on terms 
of employment, and there was nothing to prevent an employer 
from using his economic power to influence his workers against 
joining a union. But this position at law had no significance 
for the bulk of industry, for wherever a collective contract had 
been concluded the Labour Court held that the recognition of 
the right of association was implied in the agreement. 
Usually the collective contracts contained—and still contain— 
a clause saying that ‘the right of association shall remain 
inviolate on both sides’, but, whether actually expressed or 
not, discrimination because of membership of, or activity in, 
a trade union constitutes a breach of the collective contract, 
and the offender is liable in damages. 

A few words may be said on the origin and meaning of the 
above clausé. It was agreed upon after negotiations between 

_the-SAF and the LO in 1906 as a limitation on the employers’ 


~~~ general right to employ and dismiss workers at their own 


discretion and to engage workers irrespective of whether they 
are organised or not. In the compromise of 1906 the employers 
in the SAF waived the right to discriminate against workers in 
the way above mentioned (a right which, as has just been 
pointed out, the Labour Court later held to have been 
renounced, in relation to the other party, merely by the conclu- 
sion of a collective contract). The employers must not, to the 
detriment of the worker, let their actions be determined by 
the fact that the latter belongs to a trade union, works for it, 
etc. There is nothing to prevent them from favouring trade 
“uanionists or from discriminating against a non-unionist, but 


/ ever since 1906 they have refused to yield to the demands of 


2 This formulation is derived from the opinion of the Labour Court in a case 
of 1987. Another way to put the question is this: ‘To what extent is the 
right of combination for trade purposes protected against restrictions. imposed 
by individuals?’ See International Labour Office, Studies. and Reports, 
Ser. A, No. 27, Freedom of Association, (Geneva 1927), p..20. 
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the trade unions for the closed shop. This was the point which, 
in the compromise of 1906, the workers had to concede. 
According to the constitution of the SAF no member is allowed 
to enter into closed shop agreements, but outside this organisa- 
tion they do exist, and their legal validity as such (cf. below, 
p. 152) has never been doubted. : 

The purport of the 1986 Act was then, in a way, mainly 
to turn a merely contractual right into a statutory right, thus 
conferring the same right upon employees who are not covered 
by a collective agreement. The main reason for passing the 
Act, however, was not so much a desire to protect the trade 
unions of the manual workers as the need to strengthen the 
position of the salaried employees. 

Owing to discord as to what should be the content of the 
right of association, the 1936 Act in this respect simply adopted 
the formula that ‘the right of association shall remain 
inviolate ’, leaving it to the Labour Court to decide what it 
might include. The Court mainly continued on the same lines 
as before. Finally, in 1940, by an amendment to the 1936 Act, 
a legal definition was inserted, which adopted the Left Wing 
view of the matter. The Right Wing proposal had been made 
to include also the right to remain unorganised, thus giving to 
individuals protection against the unions. This would have 
implied a prohibition of the closed shop. The object of the 
amendment—which is in accordance with the practice that the 
Labour Court had quite naturally developed when interpreting 
the association clause, expressly or impliedly contained in the 
collective contracts—was to regulate the matter only in so far 
as was necessary for the sake of safeguarding the right of 
collective bargaining. For the purposes of the Act the right of 
association is thus defined as ‘the right of employers and 
employees to belong to an association [for industrial purposes], 
to profit by membership therein, and to work for an association 
or for its formation’. It is a violation of the right of associa- 
tion if, on the part of employers or employees, measures are 
taken against a person on the opposite side in order to induce 
him not to join, or to resign from, an association, or not t 
work for an association or for its formation. It is likewise a 
violation to discriminate against a person (‘take measures 
resulting in injury to a person on the other side’) because of 
his membership, etc. (section 8). It should be noticed that the 
right of association is vouchsafed not only to the employees 
but to the employers as well, and that this right is conferred 
only in relation to the other party. The Act does not give 


a 
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any protection to employers against employers or to workers 
against workers. In other words, the object is solely to 
strengthen the bargaining units in the labour market. 

The introduction in 1986 of a statutory right of association 
irrespective of the existence of a collective contract entailed 
some complications in connection with closed shop clauses in 
cases of organisational disputes..° I shall not go into any 
detail on this intricate matter. The Swedish principle is that 
the employer is under an obligation to observe the right of 
association of all his employees, irrespective of what kind of 
trade union they belong to. If, in fulfilment of a closed shop 
clause in an agreement with one union, he dismisses a worker 
belonging to another union, that will constitute a violation. 
This rule is expressed in the amendment of 1940 in the follow- 
ing way: ‘The right of association shall be deemed to be 
infringed even if the measures in question have been taken 
under a clause of a collective contract or any other contract’. 
A closed shop clause is null and void in so far as it is 
inconsistent with the statutory right of association. 

The right of association is defined in the Act as a right of 
the individual employer and employee. There is a violation 
only if an individual has suffered harm in this respect. The 
association as such has no independent ‘ right of association ’ 
(this term now used in a wider sense than in the Act). For 
example, a trade union cannot successfully sue an employer 
on the_ground that he systematically avoids engaging workers 


_-belofiging to it, or that he persecutes it with hostile propa- 


ganda. This might, however, at least in certain circumstances, 
be possible if a collective contract governs the relationship. 
Another question is how far an association has an independent 
right to take legal action on the ground of a violation of the 
right of association. Already before the passing of the 1986 
Act such a right was deemed to be implied in the collective 
contract, and it was held that a union could sue an employer 
even when the act complained of was directed against an 
outsider, provided the union could show that its activities had 
been encroached upon thereby. By the 1940 amendment this 
remedy was raised to a statutory level (i.e., it operates even if 
no collective contract has been concluded): ‘ An association 


10 These questions do not arise in the larger part of industry for reasons already 
intimated. Employers belonging to the SAF are forbidden to conclude such 
agreements. Inter-union disputes within the LO are settled internally. Yet 
there has been a considerable amount of litigation on the matter arising out 
of the activities of the ‘syndicalist’ trade unicns, small in number but 
aggressive, in competition with the LO affiliated unions. 
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shall not be bound to tolerate any infringement of the right of 
association which constitutes interference with its activities ’. 

The sanctions of the 1936 Act are civil only. It provides 
for neither administrative nor penal methods of enforcement. 
A notice of dismissal, or other similar act, or any contractual 
clause (e.g., a closed shop clause, cf. above, p. 151) which 
violates the right of association is null and void (section 8). 
The chief remedy is an action for damages. Often both the 
individual and the association can recover damages. An 
association can also incur liability if it fails to take appropriate 
action (further described in section 22) against a member who 
violates the right of association. 

A particular kind of hostile action, directed against indi- 
viduals but aiming at existing or contemplated combinations, 
has thus been eliminated as a lawful means of industrial war- 
fare. It appears from what has been said that, throughout 
this development the law applicable to relations governed by 
collective contracts has served as a pattern for a more 
comprehensive regulation of the matter. 

I shall be very brief as to the other subject of the 1936 Act: 
the right to bargain collectively, or, more literally, the right to 
negotiate, to which the right of association is in fact a 
corollary. It is defined as the right to require negotiations 
respecting the regulation of conditions of employment and the 
relations between employers and employees in general, a right 
which ‘ shall entail on the other party the obligation to enter 
into negotiations ’ (section 4). It is, in short, the right to be 
bargained with. The right to negotiate is conferred, on the 
one hand, on the employer, or the employers’ association of 
which he is a member, and, on the other hand, on the 
employees’ association of which the employees in question are 
members."! Broadly speaking, the obligation to negotiate 
involves the duty of attending, either in person or by proxy, 
at the meeting for negotiations, and where necessary of making 
proposals, supported by arguments, for the settlement of the 
issue. This, of course, does not imply any obligation actually 
to enter into a collective contract. 

These rather vague provisions are not subject to sanctions 
in the usual course, but if they are not complied with the 
State machinery for mediation comes into play. A mediator 


n More than one union can thus have a right to negotiate with the same 
employer. There is no majority rule as under the National Labor Relations 
Aet in the United States. 
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has certain means of compelling the parties to fulfil their duty 
as to negotiations. 

The most important consequence of this part of the 1936 
Act is that an employee has a statutory. right to be represented 
by his union in negotiations with his employer. 

In this connection it may be of interest to mention that, 
according to the rules of the LO, the executives of all its 
affiliated unions shall have the power to make the final decisions 
as to the concluding of collective contracts. The ballots that 
are often taken in the course of negotiations are merely 
advisory. 

THE BASIC AGREEMENT 


The Basic Agreement, concluded in 1988 by the SAF and 

the LO, inaugurated a new trend in Swedish industrial rela- 

tions. Apart from the compromise of 1906,’* it is the first 

collective agreement entered into by the top organisations 

themselves. It has later been followed by other agreements ` 
` on different matters. 

The Basic Agreement, however, is not an ordinary collective 
contract. It is not legally binding on the top organisations 
themselves unless adopted as a collective contract by the 
respective trade federations. Only on two points did the 
parties assume obligations directly by concluding the agree- 
ment: (1) to perform duties within the Labour Market Board, 

anent body for negotiations set up under the agreement, 


ape 
ant (2) to endeavour to have the agreement voluntarily 


x 


¢ 
$ 


accepted as a collective contract between their affiliates. At 
the beginning of 1945 it covered roughly 800,000 workers. 

The Basic Agreement contains five chapters dealing with 
(1) the establishment of the Labour Market Board; (2) a 
uniform system of negotiation for the settlement of labour 
disputes; (8) the establishment of a general practice to be 
followed with respect to permanent and temporary dismissals 
of workers; (4) the abolition of certain hostile actions, and 
(5) the adoption of a special system for the handling of labour 
conflicts touching upon functions essential to the community. 
I shall deal with each of these points in turn. 

(1) The Labour Market Board consists of three members 


/ from each of the top organisations. In general it has to deal 


with questions of particular importance to the labour market. 


12 Although no doubt a collective agreement, the compromise of 1906 (see above, 
p. 149) is seldom referred to as such. Its main outcome was an alteration of 
the rules of the SAF, giving way to the association clause. 


. 154 MODERN LAW REVIEW Vor. 10 


Its special functions in carrying out the provisions of the 
` agreement will appear from what is said below. Only in 
certain cases has it got power to make binding decisions as 
a board of arbitration. 

(2) Already prior to the Basic Agreement there were, of 
course, inserted in the collective contracts various provisions 
for the settlement of disputes by negotiations. The rules of 
procedure thus prescribed were, however, often badly drafted, 
and a more uniform scheme was deemed desirable. The regula- 
tions contained in the agreement apply to all sorts of disputes, 
whether direct action is legally permissible or not, with certain 
exceptions, mainly those provided for in other chapters of the 
agreement. These regulations do not apply to cases where the 
dispute goes beyond details to the making or renewal of an 
entire collective contract. The procedure is in two stages. 
First, there are local negotiations between the parties directly 
concerned with the participation of the local organisations 
wherever such exist, and, if these negotiations fail to lead to 
an agreement, there are, secondly, central negotiations between 
the respective trade federations. This chapter further contains 
rules to the effect that, after the lapse of a given time, a 
question can no longer be raised by way of negotiation. 

The negotiation procedure is bound up with an obligation 
_ on the parties to refrain from hostile action. A dispute within 

the jurisdiction of the Labour Court cannot be brought before 
the Court unless and until the parties concerned have complied 
with their duty to try to settle it by negotiation (Labour Court 
Act, s. 14). With respect to these disputes the peace obligation 
applies according to the principles of the Collective Contracts 
Act. The Basic Agreement lays down a peace obligation in 
respect of all disputes that come within this chapter. It 
provides that direct action must not be resorted to before the 
party has fulfilled his obligation to negotiate and unless the 
action has been decided or approved by the respective trade 
federations. This prohibition on local unions and single 
employers to take independent action applies also to 
sympathetic actions, which otherwise are exempted from this 
chapter. i 

(3) The employer has a general right, recognised by the 
Labour Court, to dismiss workers on notice at his own discre- 
tion, the most important exception being his obligation to 
observe the right of association. The Basic Agreement does 
not abolish this right to dismiss, but puts considerable limita- 
tions on its exercise, the object of these being to confer on the 
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employees a certain security of tenure. A special negotiation 
procedure is provided for, which ends in the Labour Market 
Board. In dealing with a matter of this kind the Board must 
consider the interests of both sides, and must seek to arrive 
at a unanimous opinion, which has in fact so far been possible 
in all but one case which is of little importance. It follows from 
what has been said that the decision of the Board is not binding 
on the employer. 

(4) The chapter which puts limitations on hostile action 
is of special interest. To a large extent it concerns outsiders, 
owing to the fact that this part of the agreement was drafted 
mainly in accordance with proposals for a statute on the 
matter, the main object of which would have been the protec- 
tion of outsiders in industrial disputes. The forms of hostile 
action concerned. are not only the collective ones: stoppage of 
work (strike and lockout), blockade (picketing), boycott and 
similar actions, but also the non-collective termination of 
contracts of employment for the purpose of coercing or 
damaging the other party. The agreement makes a distinction 
between direct action against the other party and direct action 
against a third party, the latter being defined as actions which 
during a dispute are directed against anyone who is not a party 
to the dispute, for the purpose of exerting pressure on the other 
party to the dispute.’* In the first place a number of actions 

` is enumerated which must not be taken even against the other 
party to-the dispute. Some of them are, at least in certain 
__-eircimstances, prohibited by the general law. I shall quote 
only one of the articles in this part of the chapter: ‘ After a 
labour dispute has been settled, no retaliatory action must be 
taken either against anyone who has been a party to the 
dispute or against anyone else because of his connection with 
the dispute’. The provision is general; it prohibits victimisa~- 
tion also within the parties to the agreement, e.g., against 
blacklegs or employers who have broken the rules of solidarity. 

The agreement sets out that wherever action must not be 
taken against the other party by virtue of the agreement or 
any other collective contract or by law, action against a third 
party is also prohibited. This provision eliminates an indirect 
way of striking at the other party in cases of this kind. 


13 This is, of course, the type of situation that came before the Courts in this 
country in cases like Lyons v. Wilkins (1896), 1 Ch. 811, and Quinn v. 
Leathem (1901), A.C. 495. The approach to the problem, however, is son.e- 
what different. In the Basic Agreement the attention is drawn to the position 
of the third party, t.e., in the above cases Schoenthal and Munce. 
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By these provisions a third party is thus given the same 
protection as a party involved in the dispute. The main 
object of this part of the agreement, however, is to give further 
protection to a third party, provided he remains neutral in the 
dispute. 

The agreement defines very elaborately who is to be 
regarded as an unneutral third party. It would be unneutral 
conduct, e.g., to perform work ‘ blockaded’ because of the 
dispute, to employ workers ‘ blockaded’ by the employer 
because of the dispute, or financially to support one of the 
parties to the dispute so as to strengthen his fighting power. 
It is not, however, to be considered a violation of neutrality to 
perform so-called protective work, e.g., such work as is 
necessary in order to prevent danger to people, or damage to 
plant or certain stocks of commodities, nor is it to be regarded 
as a breach of the rules of solidarity for members of fighting 
organisations to carry out such work. Contractors and 
customers are not comprised among unneutral third parties. 

The agreement thus prescribes that hostile actions, even if 
permissible against the other party, must not be directed 
against a neutral third party— 

(a) In disputes pertaining to the entering into collective 
contracts ; 

(b) In disputes pertaining to the entering into, or 
application of, individual contracts of employment ; 

(c) In competitive disputes regarding prospective jobs, i.e., 
demarcational disputes ; 

(d) In order to induce the other party to join, or to prevent 
him from withdrawing from, a trade union or employers’ 
association. 

In inter-union disputes, demarcational and organisational, 
and in disputes between organised and unorganised workers, 
the employer is regarded as such third party. This may give 
rise to very intricate questions in negotiations on closed shop 
agreements. 

There is, however, an important exception to the rules as 
to the protection of a neutral third party. Notwithstanding 
these rules, it is permissible, in disputes connected with the 
making of a collective contract (see above under (a)), to 
resort to stoppage of work and some other incidental measures 
in order to assist a party to the original dispute by extending 
the scope of the original dispute. There must consequently be 
a primary open conflict. It is, as appears, a prevailing principle 
in Swedish industrial relations that the parties in the labour 
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market shall have a free hand, and liberty to take sympathetic 
action, in the all-important disputes over the terms of new 
collective contracts, whereas the usage of direct action as a 
means in other disputes is more or less restricted or totally 
discarded. 

The administration of this chapter is left to the Labour 
Market Board as a body of arbitration. Its decisions are final 
and legally binding. If no agreement can be reached by 
the majority, an impartial chairman, appointed jointly by the 
SAF and the LO, must be summoned to participate in the 
deliberation and decision on the matter. In this field the 
Labour Court has thus been replaced by a joint voluntary body. 

(5) Finally, the Basic Agreement contains regulations as to 
the handling of conflicts involving functions essential to the 
community. The employers in the industries and trades con- 
cerned are, as a whole, not organised within the SAF. “Most 
of them are public authorities. It would therefore have partly 
frustrated the objects of the agreement if the application of 
this part had been confined to trades bound by it. On the 
other hand, the powers of the Labour Market Board in dealing 
with these conflicts are much narrower than under the fore- 
going chapter. If either of the two top organisations or a 
public authority or any other similar body invokes the juris- 
diction of the Board on the ground that a public interest is in 
jeopardy owing to a conflict, the Board must promptly take 
the matter-into consideration. It cannot, of course, make any 
binding decision, but if a majority has been won in favour of a 


-T eertain solution of the conflict it is the duty of the SAF and the 


1 
? 


LO, each on its side, immediately to take measures for bringing 
about a settlement between the parties concerned. 

To sum up, the peculiar characteristics of the Basic Agree- 
ment are mostly due to the fact that its object is to render 
superfluous legislation on the matters regulated by it. It is 
the outcome of a common feeling on both sides that their inter- 
relations are best managed without State interference, and in 
this respect it involves an important element of self- 
government. ‘True, it prescribes for the most part only 
negotiations resulting in non-binding decisions and provides 
for machinery to that end, but it also lays down rules of 
conduct to be observed not only between the parties but in 
relation to outsiders as well. The Basic Agreement is thus in 
fact very similar to a piece of legislation. It represents a model 
of legislation by consent. But as it is still a contract it lays 
down obligations only between the parties. That, of course, 
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is its main weakness. The importance and strength of tke 
parties warrants the enforcement of its provisions, but a third 
party can raise no claim under the agreement, although he has 
been injured by hostile action in breach of it. He cannot get 
redress for himself, and as the interests of the organisations 
bound by the agreement may not always be contrary to each 
other he cannot be sure that measures will be taken to put an 
end to such action. 
A. ADLERCREUTZ. 
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PACTA SUNT SERVANDA 


I 


Dean Pound, whose teaching owes much to Kohler’s legal 
philosophy, once wrote: 


‘ Everyone has begun to say that law is relative. But 
relative to what? Kohler answers that it is relative to 
civilisation, and laws are relative to the civilisation of the 
time and place. There is no universal body of legal 
institutions and legal rules for all civilisations. Instead 
there is one universal idea, namely, human civilisation.’ * 


* Civilisation’ is here the translation of Kohler’s term 
‘Kultur’, a term of some ambiguity in the original German, 
which Kohler once defined as 


‘the sum of achievements which Man has attained ° 
(sc. at a given time) ‘with regard to mastering the 
universe through the means of Knowledge, Art, and 
Domination of Matter.’ ? 


In the same context Kohler emphasises that 
* Law, like Custom, is not dead, but a living being.’ ° 


No one has so far succeeded in defining life; certainly one of 
the qualities of a living being is that it continuously changes, 
or, as Goethe has it, dies and is reborn.* 

is be true, nothing can be stated about law in general 
but that it is 


‘a rule of conduct binding on members of a common- 
wealth as such ’.° 


‘ Binding ’ ought not to be understood as ‘ enforced ’. 


‘We may better realise the fundamental character of 
law by trying to conceive its negation or opposite. This 
will be found, it is submitted, in the absence of order 
rather than in the absence of compulsion ’.° 


It is therefore just as inadmissible to reserve the term of ‘ law ° 


1 Interpretations of Legal History (Cambridge, 1923), p. 143. 

2 J. Kohler, Einführung in die Rechtswissenschaft, 6th ed., edd. Oertmann & 
Honig, Leipzig, 1929, p. 5. (My translation.) 

3 Loc. cit., p. 4. (My translation.) 

4 ' Und wofern du dies nicht hast/Dieses Stirb und Werde/Bist du nur ein 
triiber Gast/Auf der dunklen Erde.’ (West-Oestlicher Divan.) 

5 Sir F, Pollock, First Book of Jurisprudence, 6th ed. (London, 1929), p. 29. 

6 Pollock, loc. cit., p. 33. 
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for rules which hold a mean between anarchy and despotism ’ 
as to state any rules whatsoever which any law necessarily 
keeps,® or to state: 


‘ The immediate objects of Law are the creation and 
protection of legal rights ’,° 


or to define: 


` “Law is a mode of regulating conduct by means of 


sanctions imposed by politically organised society ’.*° 


(Are we really to refuse the name of law to the order binding 
upon the citizens of a Christian Utopia only because its rules 
are not imposed and obeyed as duties but willed by every 
member of society since he loves his neighbour as himself?) 
On the other hand, it certainly is just as fallacious to deny 
that the law existing in the present civilisation generally con- 
sists of a system of rights and corresponding duties. Professor 
Duguit, who denies the existence of rights, and Professor 
Lundstedt, who denies the existence of both rights and duties, 
have been honoured by a conclusive refutation in one of the 
classic essays of our time.” 

Indeed, most jurists would probably agree with a descrip- 
tion of English law as a system of distribution of rights and 
duties, with the proviso that certain auxiliary rules do not 
directly impose duties, but only assist the execution of the 
primary rules doing so. The lawyer, then, could be said to be 
interested only in rules creating legal rights and duties. 

I propose to challenge this statement and to show that 
` there is at least one rule which is conceived as binding through- 
out the English ‘ Commonwealth ’, although it is not binding 
as a legal duty, and not even imposed as a moral duty, so that 
neither a legal nor a moral right for its being obeyed exists. 
This is the rule Pacta sunt servanda. 


Il 


In the present stage of civilisation it is an unwritten condition 
of the law of free peoples that the law does not enslave. It 
would therefore be unthinkable that the law deprive a citizen 


7 Bodenheimer, Jurisprudence (New York, 1940), p. 14 and passim. ; 

8 Cp. Dr. Friedmann’s interesting remarks to Stammler’s and Kelsen’s theories and 
the reality in the Nazi State, pp. 94, 110, of his Legal Theory (Loadon, 1944). 

9 Holland, Elements of Jurisprudence, 13th ed, (Oxiord, 1924), p. 81. 

10 W, Searle, The Quest for Law (New York, 1941), p. 6. 

11 C. K. Allen, Legal Duties, pp. 156 et seq., in the volume of that title 
(Oxford, 1981). 
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of his personal liberty in order to prevent him from voluntarily 
obeying its rules by directing his volition according to them; 
only after he has disobeyed them it may be appropriate to 
deprive him of his personal liberty, for instance, ın order to 
force him to give redress, or to punish him. 

If we read this clausula into Professor Allen’s definition of 
a legal right: 


‘the legally guaranteed power to realise an interest °," 


(with which I respectfully agree) we shall find that a funda- 
mental difference arises according to the subject-matter of the 
interest. 

If I have any interest, it is that a certain act is done or 
that a certain act is not done. 

If my interest is that an act shall not be done (e.g., that 
no one touch or take away a chattel in my power), this interest 
needs no realisation, but is perfectly satisfied until someone 
commits a certain act (e.g., touches or takes away ‘my’ 
chattel). As soon as such act has been done, my interest is 
no longer realised. If I now approach the law, the law is 
logically unable to undo the act done; moreover, if it could 
undo the act there would not have been an infringement of my 
interest, which infringement consisted in the performance of 
that very act. Consequently the only way for the law to 
‘realise’ my interest is to compel the doer of that act to do 
another aet which reintroduces a situation similar to, but not 


_identi¢al with, the situation before the infringing act, or to 


compensate me in money. Of course, no one could do any 
infringing act if every person capable of doing it were 
imprisoned from the start by order of the law, but such a 
method would go beyond the limits which our law has to 
respect. An injunction, threatening imprisonment, does not 
prevent infringement, but only increases the risk for the doer. 

Aliter, where my interest is in some act being done; such 
interest is, but for very few exceptions, only recognised by the 
law where it arises from a contractual promise. From the 
moment where the act was due to the moment when it is per- 
formed, my interest is unrealised. It logically can only be 
*yealised by the act being done. True, where ‘ time is of the 


’ essence of the contract’, I might be entitled to say that the 


stipulated act can never now be done (the other party would 
be estopped from alleging this); but in every other case I may 


22 Loc. cit., p. 183. 
VoL. 10 11 


162 MODERN LAW REVIEW Vor. 10 


be prepared to accept compensation instead of performance, 
or I may even be entitled by law to request it for reasons of my 
own—the fact remains that my original interest can only be 
realised; i.e., made to come to pass, if the other person 
performs the act in the performance of which I have an interest. 
If, then, I am to have a legal right to that act being performed, 
I must have the power to set the machinery of the law in 
motion in order that this act be performed—provided that the 
law can do so without transgressing the limits described above. 
It will be seen that it is perfectly able to do so. 

Suppose that (a) in an English contract, (b) in a German 
contract (conforming to every rule as to form and essential 
validity), the seller S. has promised the buyer B to deliver 
x tons of corn on January 1, 1946, and that he did not deliver. 

The English buyer has no other claim than to receive 
damages for non-delivery, i.e., the amount of money which is 
equivalent to the damage flowing directly and naturally in 
the ordinary course of events from the non-delivery. Since the 
goods have a market price, this is ordinarily the difference 
between the contract price and the market price, provided the 
latter is higher. If it is not higher, he ordinarily only gets 
nominal damages, i.e., nothing. Specific performance is 
expressly excluded * (even if it were not, B would not have 
the power to realise his interest, since this remedy is essentially 
discretionary).** i 

Very different in German law. B’s primary right is for 
specific performance. After he has obtained judgment against 
S ordering him to deliver x tons of corn to B, B can charge 
the bailiff with searching S’s premises for corn and handing 
over to B any amount of it up to the required quantity. It 
makes no difference whether the judgment is for delivery of a 
specific thing or for delivery of a certain quantity of unspecified 
goods.*® If B can make it appear probable that S can be 
expected to evade his duty to deliver, he need not even wait 
until delivery is due, but can at any time obtain a judgment 
for delivery on January 1, 1946. If the bailiff does not find 
at once the desired quantity, B may at any time execute from 
the judgment within thirty years.'* He may instead elect to 


13 S, 51 (2), (8), Sale of Goods Act, 1893. 

14 S. 52, Sale of Goods Act, 1893. 

15 Whiteley v. Hilt, [1918] 2 K.B. 808; Cohen v. Roche, [1927] 1 K.B. 169, 
16 Ss. 888, 884, Civil Procedure Act, 1877 (1924). 

17 §, 259, Civil Procedure Act, 1877 (1924). 

18 S, 218, Civil Code. 
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set S a reasonable term for delivery, announcing at the same 
time that he will refuse acceptance after expiration of the 
term. If S allows that term to lapse, B’s right for delivery 
is changed into a right for damages in money; he may sue for 
them at the Court of first instance of his original action.’® The 
amount of the damages is limited to about the same amount 
as in English law (although the wording of the German rule 
of Adequacy of Causation is slightly different from that of 
the English rule of Remoteness of Consequence). Moreover, 
since this is a ‘ reciprocal’ contract, B need not sue for specific 
performance at all if he does not desire specific performance; 
he may instead set a reasonable term for delivery in the same 
manner and with the same announcement‘as mentioned above; 
if this term expires, B loses his right for performance and can 
elect between cancelling the contract ab initio or taking 
damages for non-delivery.”° 

It seems to the writer self-evident that only in the German 
case the law grants B a power to realise his interest, viz., to 
have the promise performed; what it can do without violating 
the right of personal liberty, it does; moreover, it allows B, 
in addition to his primary right, on his election, a genuine 
secondary remedial right. Of course, the law cannot guarantee 
the success of its endeavours to realise the original interest, as 
little as it can guarantee that a debtor will be able to pay 
damages. The English law only grants a right for compensa- 
tion in money (which nevertheless usually receives the name 
of_a-Secondary ’, ‘ remedial’ right) and refuses a right for 
specific performance. 

But both Sir F. Pollock and the American Restatement 
define a contract as ‘a promise or set of promises which the 
law will enforce °.” 

It was mainly Mr. Justice Holmes who pointed to the 
cleavage between theory and facts. His theory of contract as 
the assumption of a risk (on which I do not venture an 
opinion) starts from the statement that the sole consequence 
of a contractual promise is liability for damages,” and he 
rather aphoristically says in the frequently misunderstood 
lecture ‘ The Path of the Law’: 


‘If you commit a tort, you are liable to pay a com- 
pensatory sum. If you commit a contract, you are liable 


19 §, 288, Civil Code; s. 893 (2), Civil Procedure Act. 

20 Ss. 325, 826, Civil Code. 

21 Pollock, Principles of Contract, 11th ed., ed. Winfield, p. 1. 
22 The Common Law (Boston, 1881), p. 801. 
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to pay a compensatory sum, unless the promised event 
comes to pass ’.** 


But the clarity of his proposition was much prejudiced by 
the fact that he, as far as I can make out, never publicly con- 
. descended to explain that he had been misunderstood if he was 

taken to mean that the promisor promised nothing but to pay 
damages. It is this assumption which is the basis of every 
opposing opinion.” In fact Holmes did not deny that the 
promisor unconditionally promises to perform, and nothing 
‘else. In his letter to Sir F. Pollock of December 11, 1928,” 
he writes: 


‘ With regard to contracts, I will bore you no more 
except to say that your suggestion that I ought to criticise 
the declaration in assumpsit for not denying tender of 
damages, shows the persistence of the impression that I 
say that a man promises either X or to pay damages. I 
do not think that a man promises to pay damages in 
contract any more than in tort. He commits an act that 
makes him liable for them if a certain event does not come 
to pass’. 


‘From this letter, taken in connection with certain earlier 
ones (which space forbids to quote), it becomes quite clear that 


-- Holmes did not want to say that damages were of the essence 


of the promise, but that they were made the only consequence 
of a promise. This is, it is. submitted, equivalent to saying 
that the promise is not enforced. 

Many legal writers felt the truth of this fact and sought to 
escape by a back door. Thus Mr. Parker recognises that such 
statement is implied in Gray’s (and one is inclined to add, in 
‘Salmond’s) definition of a legal right, but he adds that 


‘the ordinary usage of language regards any claim 
which has a remedy as a legal right apart from the 


remedy ’.*° 


We are, however, not concerned with terminology, but 
with the question whether the English promisee has a right, 
granted by the law, to have the promise performed. More: 


over, it seems senseless to speak of a ‘ claim °’ without asserting \ 
3 g \ 


23 Harvard Law Review. 10, p. 462. 

24 Cp. Allen, loc. cit., p. 170: ‘the essence of the promise is liability for 
damages '. 

25 Pollock-Holines Letters, ed. de Wolfe Howe (Cambridge, 1942), II. p. 283. 

26 Salmond, Jurisprudence, 9th ed., ed. Parker (London, 1937), p. 156, note 101. 
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whether the law enforces it or of ‘ remedial ’ rights where the 
‘ primary ’ one cannot be enforced and thus does not exist. 

Sir F. Pollock makes the following statement which, with 
all respect, must be called surprising : 


‘ Strictly speaking, law cannot compel the performance 
of positive duties. A negative duty can be directly 
enforced by physical constraint, or by otherwise depriving 
a man of the means of action. But a positive duty can be 
enforced only in an indirect manner, by attaching such 
consequences to non-performance as to make performance 
in most cases and for most persons the preferable course. 
Where the performance consists in the payment of money 

. or in the delivery of specific property which is in his 
possession, it may be within the power of the law to do 
what he ought to have done °.” 


This theory, compared with the facts from German law, 
given above, shows that even the most eminent jurists are in 
constant danger from their subconscious conviction that their 
own positive law is the only possible, the ‘ natural’ law. 
Perhaps I ought to add that in German law any contractual 
promise, if actionable at all, may lead to a judgment for 
specife performance; and the Civil Procedure Act contains 
most elaborate provisions for the direct enforcement of any 
such judgment of which kind the act in question may be; it 
is only one judgment which though perfectly admissible in 
_itself-eannot be directly enforced, and this, for social reasons: 
an order to an employee to perform a contract of service.” 

The fundamental error is, it is submitted, to overlook a 
direction which the law provides, e.g., by restricting its own 
activities. Ifa right is, as it were, promoted to, or introduced 
as, a legal right where the holder of the presumptive right is to 
have the power to realise his interest through the intervention 
of the law, it is the correlative duty which the law actually 
imposes which decides upon the compass of the right. Thus, 
where the law has the choice between direct enforcement 
(specific performance) or indirect enforcement (compensation 
and/or punishment) of a rule and restricts itself unnecessarily 
_ to granting a right for compensation, it thereby directs that 
no right exists correlative to a duty to perform. If then the 
law only admits compensation in redress for breach of con- 
tract instead of granting specific performance as of right, it 


27 First Book of Jurisprudence, p. 59. 
28 Ss. 883-898, Civil Procedure Act. 
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thereby decrees that (in contrast to other systems where 
specific performance is granted) no right shall exist in its area 
to have a contractual promise performed. 

In other words, the law in this area frowns at the breach of 
contracts but makes no use of its power to prevent the indi- 
vidual contract being broken. Under such circumstances it 
would seem an abuse of language to state that the promisee has 
a legal right against the promisor that the latter perform the 
contract. This is what Mr. Justice Holmes wanted to state, it 
is submitted. 


IMI 


Bur now we have to face the fact that no one ever suggested 
that the English seller was less in the.habit of living up to his 
promise than the German seller; on the contrary, it is the 
English seller whose word is proverbially good. 

Obviously the German buyer is in a much better position 
than the English one as far as his legal rights are concerned. 
His right to receive damages is a very feeble safeguard for the 
English buyer against a seller who breaks his promise. 
Delivery or non-delivery may decide the value of a business, 
secure the means to undertake a new adventure, empower 
either party to realise a secret plan; every sale is part of a 
commercial adventure of either party, but in Germany and 
many other countries it is not for the seller to decide what is 
better for him, to pay damages or to deliver. Besides, in 
both countries the law purposely restricts the limit of damage 
which may be compensated so that only part of the damage 
really caused by non-delivery has to be compensated. 

Moreover, where the market is steady (the English seller 
ordinarily does not even run a risk beyond nominal damages 
if he decides not to deliver), how does an English buyer receive 
the goods which he needs in the extreme case where he, after 
the seller S did not deliver, buys for the same price from X, a 
man with a warehouse full of corn who also does not deliver, 
then from Y, Z, and so on? 

One answer presenting itself would seem to be that Austin’s 
positive morality enforces a moral right with the correlative: 
moral duty to perform one’s contractual promises. : 

But this thesis does not conform to the facts. In the first 
place, Professor Allen’s onslaught upon the traditional division 
of rights and duties into moral and legal ones, existing in 
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intersecting circles, has exploded this conception, held for so 
many years.” 


‘A moral duty can only be enforced by individual 
conscience ’, 


and in connection with the performance or non-performance of 
every individual promise there are so many different facts to 
be taken into account that no one is entitled to state that a 
moral rule ‘ Pacta sunt servanda ’ ought necessarily to overrule 
every opposing deliberation of the seller’s conscience. But 
above all, there is even a positive proof, as it were, that no 
such moral duty exists in the area of English law. 

No society consists only of good men who listen to their 
conscience, and it is just one of the tasks of positive law to 
make the bad men conform to rules which in any case are 
obeyed by the good members of society. Mr. Justice Holmes 
even affected to state in his lecture ‘ The. Path of the Law’ 
that this was the sole subject of the law.*° Professor Allen 
means something similar when he says: 


<. . . that law tends to reinforce by commands and 


penalties the more elementary duties of respect for the 
property, lives, liberty and general well-being of others. 
This is not for the schooling of the majority of citizens, 
who already observe these moral duties; rather it voices, 
and more clearly formulates, the sentiment of the majority 
with the object of protecting it against the ubiquitous 
minority which is indifferent or hostile to such elementary 
wee —di¢tates of ethics ’.™ 


If, then, in the area of English law a moral duty existed to 
. -perform a contractual promise, this duty would be carried out 
by all good men and laughed at by all bad men. Would it 
then be conceivable that the law not only remained in the 
state where such performance cannot be enforced, as we saw 
above, but that even the Sale of Goods Act, 1893, an 
admittedly declaratory act, was allowed not only to retain 
o restate in statutory form the old rule of law which then 
1 be in direct contradiction to existing morals? Since 
ppears unthinkable, there is only one conclusion 
‘ble: In the area of English law there exists neither a 
r a moral duty to carry out a contractual promise, 


} yaps0 Ul there may be a duty to compensate the promisee for 
W190 PE 
29 Legal Duties, loc. cit., p. 196 et seq. 
30 Harvard Law Review, 10, 457 ff. 
31 Loe. cit., p. 200, 
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a damage; this Saieet. to the discretion of a Judge in certain 


`. © narrowly circumscribed cases. 


. The explanation why nevertheless the great majority of - 
contracts are carried out will be found elsewhere. 
_, Sir E. Pollock, in his correspondence with Mr.. Justice 
- Holmes, constantly opposed to Holmes’ contract theory (as he 

- understood it).that the promisee ‘ has a reasonable expectation ’ 

of the contract being performed.** 

Austin also speaks of the expectations he, by the promisee 
> when he says : ' 


‘ The conventions enforced by positive law or morality 
are enforced legally or morally for various reasons: But 
of the various reasons for enforcing any convention the 
following is- always one. Sanctions apart, a convention 
naturally raises in the mind of the promisee (or convention 

- tends to raise in the mind of the promisee) an expectation 
that its object will be accomplished, and to the expecta- 
tion naturally raised by the convention, he as naturally 
shapes his conduct. Now, as. everything of the business 
of human life turns or-moves upon conventions, frequent 
disappointments of these expectations which conventions 
naturally excite, would render human society a scene of: 
baffled hopes and of -thwarted projects and labours. To 
prevent disappointments of such expectations is therefore 
a main object of the legal and moral rules whose direct 
and. appropriate purpose is the cuore o of pacts and 
agreements ’.** 


A little less cumbersomely expressed, this means: A promise 
has the praelegal effect that the promisee hopes ‘it will be ‘kept 
—why should he otherwise listen to it >—and it is the business 
of morality and law to.change this hope not only into an 
expectation but into a reasonable expectation. 
Almost a hundred years later Professor Lundstedt, of 
. Upsala, said just the same, believing, however, to proclaim a 
_ new truth in contradiction to orthodox jurisprudence, when he’ 
wrote : 






‘The reliance of the promisee on the promis 
far from being the basis of the legally binding eff 
promise that this effect on the contrary arises 
that people may place such reliance on the promise t ary 


32 Pollock-Holmes Letters, passim, e.g., II, pp. 201 and 233. 
33 Province of Jurispridence Determined, 2nd ed. «London, 1861), p. 299. 
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agreements and other judicial acts may be useful instru- 
ments for maintaining and increasing the social welfare °.” 


Both Austin and Lundstedt argue that it is the social 
welfare of the community which requires a rule that promises 
ought to be kept. 

Now it is the well-known argument of Professor Duguit that 
this social necessity, which he calls social solidarity, is already 
at the bottom of every valid legal rule, so that any rule con- 
forming to such necessity is law in itself without being 
proclaimed as such. Rightly understood; he does not mean 
that men consciously shape their rules according to that 
necessity, rather that a subconscious urge makes them do so.* 


‘It is, of course, true that when there is no written 
statement, or at least no formulated custom, there does 
not exist for that rule of law a definite legal sanction. 
But that does not involve the absence of obligation in that 
rule of law understood not as a command but as a way 
of life derived from the necessity of social existence. Nor 
must we confuse the compelling force of this rule with the 
sanction which society organises to ensure its acceptance. 
The way in which society organises the sanction is the 
subject of another kind of law which for want of a better 
term may be called constructive ’.*° 


This theory deserves all the criticism directed against it as 
long as it aspires to describe the whole essence of the present 
law. In that respect all the strictures made by Professor Allen 

= Ae conclusive refutation of that theory.*’ 

if “St who are we to exclude the possibility that with the 
`$ civilisation a binding order of law will develop in 

vnscious minds of men which conforms to an all- 
ing principle of social solidarity ? 

.d I venture to submit that the rudiments of such a rule, 
eived in such a manner, can be found in the phenomenon 
fronting us at this moment. 

In the present stage of our civilisation statecraft and private 
siness, y “ae, nationhood, family, exchange of material and 
mater” yds, all these, the very essence of our social 
being, V _ depend on promises of which we expect fulfil- 
ment. The :atter expectation is sunk so deeply into the mind 














34 V. Lundstedt, Superstition or Reality in Action for Peace .. A Criticism 
of Jurisprudence (London, 1925), p. 100. 

33 See Mr. Parker, in Salmond’s Jurisprudence, note 27, p. 46. 

36 L. Duguit, Law in the Modern State, transl. F. & H. Laski (London, 1921), 
p. 74. 

37 Legal Duties, pp. 158 et seq. 
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of the ‘ Man on the Clapham Omnibus’ that it would ordinarily 
not occur to him to break his promise. He has it ‘ in his 
bones’, as the saying goes, that promises are made in order 
to be kept. This is his ‘ way of life’ (Duguit!), and neither 
a moral nor a legal duty need be imposed upon his conscious 
mind to induce him to do so. He knows (subconsciously) that 
keeping his promises is one of the conditions holding the 
community together. 

Now it is, of course, impossible to rely upon such subcon- 
scious consensus, except in a very high stage of civilisation. 
Civilisation had a long way to go from Homo Homini Lupus est 
—to the stage described here. True, where we are now, man- 
kind has still very little reason for complacency, as the recent 
past and the present abundantly show. 

Nevertheless, it is a sign of a certain amount of maturity 
if in one community the spirit of social solidarity has pene- 
trated so deeply into the subconscious mind that certain rules 
are on the whole followed which in other communities have to 
be enforced by morality or positive law. 

But if this is the explanation for the curious fact that 
English positive law does not enforce the performance of a 
contract, at least in the sense that it does not furnish the 
promisee with a right that the promise be kept, it should still 
be recognised that the rule Pacta sunt Servanda is a part of 
English law if we define law as the sum of rules which the 
community consider binding upon themselves, instinctively or 
consciously. l 

J. H. GEBHARDT. 


STATUTES AND REPORTS 
THE NATIONAL INSURANCE ACT, 1946 


Tue National Insurance Act, 1946, forms part of a series of 
statutes which includes the Ministry of National Insurance Act, 
1945, the Disabled Persons Act, 1945, the Family Allowances ` 
Act, 1945, the National Health Service Act, 1946, and the 
National Insurance (Industrial Injuries) Act, 1946. A further 
Bill dealing with public assistance will be introduced in the 
fairly near future. 

This mass of legislation has radically transformed the 
system of social insurance and the social services which support 
it. It brings us substantially nearer to social security in so far 
as this depends on domestic social policy. 

From the legal standpoint, the Industrial Injuries Act is the 
most interesting of these measures, on account both of the 
juridical problems which it raises and of its effect on the 
professional interests of lawyers. This statute can, however, 
be properly understood only if it is seen against the background 
of workmen’s compensation and the huge volume of case law 
which has been thrown up by that ill-conceived system. It 
cannot, therefore, be treated within the limits of a note of 
this kind. 


_——The National Insurance Act, 1946, is of much greater 


importance than the Industrial Injuries Act or any of the other 
statutes mentioned above (with the possible exception of the 
National Health Service Act) as regards the extent of its 
application and the scope of its provisions. It will affect 
almost the whole nation. 

The new scheme of National Insurance is comprehensive 
and unified. It covers the entire population above school age. 
It provides comprehensive benefits. It is unified as regards 
administration and finance, subject to certain exceptions. 
Thus, the Industrial Injuries scheme has a separate fund, 
_separate tribunals and a separate advisory committee. Service 
pensions will continue to be dealt with by the Ministry of 
Pensions. And an assistance service is still retained and will 
probably be administered by the Assistance Board, with certain 
services in kind remaining with local authorities. 

The National Insurance Act requires everyone who, after 
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the appointed day, is in Great Britain and fulfils the prescribed 
conditions as to residence, and who is over school-leaving age 
and under pensionable age, to become insured and to remain 
insured for the rest of his life. The Act contemplates that 
arrangements will be made with the Government of Northern 
Ireland for a unified system with that country. 

There are three classes of insured persons: (1) employed 
persons, i.e., those working under a contract of service ; 
(2) self-employed persons, i.e., those who are gainfully occupied 
otherwise than as employees; (3) non-employed persons, i.e., 
those who do not come within either of the above categories. 
` There are different rates of contribution for insured persons 
according to the class to which they belong. Great mobility 
between the three classes is assured by the rules which define 
the classification. Thus, a person is deemed to be an employed 
person for any week during any part of which he is employed, 
so that a single day’s employment will determine his 
classification for that week, no matter what he may do on 
other.days. He is deemed to be a self-employed person for any 
other week during any part of which he is self-employed. 
Employment is thereby given priority over other forms of 
gainful work. A person is deemed to be non-employed for 
any week in which he has not been either employed or 
self-employed. 

Right to each of the benefits requires a specified number 
of ‘contributions of the appropriate class ’. Unemployment 
benefit requires contributions as an employed person, while 
sickness benefit and maternity allowance require contributions 
as an employed or self-employed person. Contributions of any 
class suffice for the other benefits. In some instances the Act 
refers to ‘contributions of the appropriate class or their 
equivalent ’, and where this occurs the Minister may prescribe 
by regulations that a specified proportion of contributions of 
one class shall be accepted in lieu of contributions of another 
class. The Minister is also authorised to make regulations to 
relieve from the obligation to contribute, persons who are 
unemployed or incapable of work; unpaid apprentices and 
students receiving full-time education; and persons not in 
receipt of an income exceeding £104 a year who apply to be 
excepted. Contributions will be credited to these excepted 
individuals, but only for the purpose of entitling them to 
unemployment or sickness benefit after they have ceased to be 
excepted. These provisions are of great importance in 
regard to housewives. 
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The contribution rates are specified in the First Schedule. 
They distinguish between men and women, and between adults 
and young persons under eighteen. The Exchequer supplement 
is also laid down in the Act for each contribution, according to 
the class, age and sex of the person concerned. A most 
important provision is contained in section 8, which permits 
the rates of contribution to be varied with a view to maintain- 
ing a stable level of employment. A variation order must not, 
‘however, disturb the relation between the respective contribu- 
tions of an employee and his employer, nor the proportion 
which the Exchequer supplement bears to the contribution in 
respect of which it is made. 

A common fund is established called the National Insurance 
Fund. Hitherto, each scheme has had its own fund. All these 
funds will be wound up and their assets transferred to a new 
reserve fund, from which payments may be made only by a 
resolution of the House of Commons. 

There are seven groups of benefits: unemployment benefit, 
sickness benefit, maternity benefit, widow’s benefit, guardian’s 
allowance, retirement pension and death grant. 

The amounts of the various benefits are laid down in the 
Second Schedule. The standard rate for sickness and un- 
employment benefit for a man or a single woman is 26s. a week. 
Young persons receive lower rates unless they are entitled to 
claim for a child or adult dependant, in which event they 
receive the full adult rate. A married woman only receives 
.. the-fall rate if she is supporting an invalid husband or js not 
living with him and is unable to obtain financial aid frorn him. 
In any other circumstances married women receive lower rates 
of benefit : the Schedule is complicated by a distinction drawn 
between married women over eighteen years of age and those 
below that age. All the rates of benefit are subject to a weekly 
increase of 7s. 6d. for the first or only child, or 16s. for 
one adult dependant. The subsequent children do not rank 
for benefit because family allowances are payable in respect 
of them. 

Only employed persons can qualify for unemployment 

enefit, and the conditions and disqualifications contained in 
the Unemployment Insurance scheme are continued with only 
slight changes relating to the waiting period and the record of 
contributions. Both employed and self-employed persons can 
qualify for sickness benefit. The only legal link with the 
National Health Service is the authority given to the Minister 
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of National Insurance to make payments from the National 
Insurance Fund to the Exchequer on a per capita basis in 
accordance with a prescribed scale towards the cost of the 
Health Service. This is a somewhat childish piece of 
window-dressing, in view of the fact that the Exchequer 
supplement which is paid to the National Insurance Fund is 
larger than the payment back to the Exchequer for the Health 
Service. 

Maternity benefit is of three kinds. There is a grant of £4 
for each baby (in the original Bill it was only for each confine- 
ment, so that a mother giving birth to quadruplets would have 
received no more than for one child). A woman is entitled to 
this grant by virtue of either her own or her husband’s 
insurance. If she normally follows a gainful occupation, she 
receives, in addition, a maternity allowance of 86s. a week for 
thirteen weeks, beginning about six weeks before the date when 
her confinement is expected, on condition that she abstains 
from gainful work. If the confinement occurs later than was 
expected, the allowance continues until six weeks after the 
event. 

Women who do not normally engage in gainful work receive 
an attendance allowance of 20s. a week for four weeks. This 
is not payable to a woman who is entitled to a maternity 
allowance. Here, too, the attendance allowance is forfeited if 
the mother does any work as an employed or self-employed 
person, ‘ or fails without good cause to observe any prescribed 
rules of behaviour’. Under the National Health Insurance 
scheme, a woman who was herself insured and married to an 
insured husband could draw a double maternity benefit, but 
this duplication of benefit is precluded under the new Act. 

Widow’s benefit, like maternity benefit, is complex in 
character and is based on new principles. Hitherto, the mere 
fact of widowhood entitled a woman to a widow’s pension, 
provided the insurance conditions were satisfied by her 
deceased husband. Henceforth this will not be so, except as 
regards the widow’s temporary allowance of 36s. a week which 
is payable for the first thirteen weeks of widowhood. There 
after, benefit will be available only to widows with dependen 
children ; to those over forty years of age who have brought up 
families during widowhood; to those over fifty years old who 
had no young children to bring up during widowhood; and to 
those who are infirm and therefore unable to work. The 
principle that a woman cannot become entitled to a widow’s 
pension by virtue of her own insurance is retained. 
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The widowed mother with one or more children of school 
age receives a widowed mother’s allowance of 38s. 6d. a week. 
If she is over forty years old when her youngest or only child 
passes the school-leaving age, and ten years have elapsed since 
marriage, she is then entitled to a widows’ pension of 26s. a 
week. A widow who has no children of school age when her 
husband dies and is over fifty years of age at that time, and 
ten years have elapsed since marriage, will receive a pension of 
26s. a week immediately after her widow’s allowance. Where 
a widow is receiving a widowed mother’s allowance or a widow’s 
pension, and earns more than 380s. a week, her allowance or 
pension is subject to reduction by 1s. a week for every 1s. in 
excess of that amount. 

All forms of widow’s benefit cease on death or remarriage 
of the woman or in the event of her cohabitation with a man. 
The transitional arrangements are very favourable to women 
drawing widow’s pension under the old scheme. 

The orphan’s pension of 7s. 6d. hitherto payable is replaced 
by a guardian’s allowance. This is a sum of 12s. a week, 
payable to a person in respect of any orphan child who is for 
the time being a child of his family. One of the deceased 
parents must have been insured. A parent for this purpose 
includes a steép-parent. The requirements may be modified by 
regulations in regard to adopted or illegitimate children and 


the children of divorced parents. 
ld age pensions are radically transformed by the new 


scheme. The Beveridge Report proposed four novel features. 
First, that everyone should be entitled to pensions in old age 
instead of only persons formerly employed or falling in the 
lower income groups. Second, that such pensions should be 
adequate for subsistence without a means test. Third, that 
the pensions should be conditional on retirement from work. 
Fourth, that people should be encouraged to continue at work 
after reaching pension age by increasing the rate of payment 
if retirement were postponed. All these recommendations have 
been adopted. 

There will, therefore, be retirement pensions for old persons, 
not old age pensions as such. A pension of 26s. a week will be 
paid to an insured person who has reached pension age if he or 
she has retired from regular employment and has satisfied the 
insurance conditions. The pension age is sixty-five for a man 
y and sixty for a woman. 

í In order to ‘retire’, a person need never have worked at 
all. Retirement means no more than abstention from regular 
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work. (Gainful work, if only inconsiderable or occasional or 
otherwise not inconsistent with retirement, will be excepted). 
For some extraordinary reason, this condition requiring retire- 
ment ceases to apply after a man reaches the age of seventy 
and a woman attains the age of sixty-five. He or she is then 
entitled to a retirement pension even though remaining in, or 
returning to, full work. If, however, a man between sixty-five 
and seventy years of age, or a woman sixty to sixty-five years 
old, who is receiving a retirement pension, does any work and 
earns more than 20s. a week, the pension will be reduced by 
ls. a week for every ls. earned in excess of the 20s. Where 
the insured person postpones retirement beyond pensionable 
age, the amount of the pension is increased by Is. a week for 
every twenty-five contributions paid in the five years after 
pension age is reached. Retirement pensions are payable 
for life. 

A woman, whether married or single, can, of course, 
qualify for a retirement pension by virtue of her own insurance. 
Where she does so, she will receive the full rate of 26s. a week 
and need not wait for her husband to retire before becoming 
entitled to her own pension. A married woman can also 
become entitled to a retirement pension through her husband’s 
insurance if both he and she satisfy the statutory conditions. 
Where title is derived from the husband’s insurance, and he is 
alive, the woman’s pension is 16s. a week. A widow who is 
drawing one of the various forms of widow’s benefit immediately 
prior to reaching sixty years of age can qualify for a retirement 
pension by virtue of her late husband’s insurance, though if 
she remarries she will lose it. All retirement pensions are 
subject to increase for a child or adult dependant. 

These provisions relating to pensions for old persons are 
more generous than the proposals contained in the White Paper 
issued by the Coalition Government. The pension rate is 
raised from 20s. to 26s. a week, and from 35s. to 42s. for a 
married couple. The weekly increase for each year during 
which retirement is postponed is raised from Is. to 2s. And 
the retirement condition ceases to apply after five years has 
elapsed from the time of reaching pension age. The transitional 
conditions are much more favourable than those recommended , 
in the Beveridge Report. Thus, the transition period is cut 
out entirely for retired persons who are at present receiving 
pensions under the Contributory Old Age Pension scheme. 
This large group qualifies for the higher tates at once. Persons 
insured. under the present scheme will qualify for the new 
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retirement pensions, but the contribution conditions are 
modified. Men over fifty-five years old and women over fifty 
at the start of the new scheme who are not then insured must 
contribute for only ten years before qualifying. In consequence, 
whereas the Beveridge Report contemplated that contributory 
old age pensions would gradually rise to the full rate during a 
transition period of about twenty years, the present Act brings 
a substantial proportion of those pensions up to the new scale 
forthwith and reduces the transition period for the remainder 
to ten years at the most. 

The boldest feature of the new scheme is the death grant, 
because this challenges the orgy of industrial assurance in 
which the British people have hitherto indulged in order to 
enable them to meet the cost of a funeral and thus avoid the 
hated pauper’s burial. The importance of this class of business 
is shown by the fact that in 1988 there were no less than a 
hundred million policies of this kind in existence in Great 
Britain, representing a premium income of £72 millions a year : 
an average of 2s. 9d. a week from each of the ten million 
families contributing to this enormous total. 

The death grant varies according to the age of the deceased 
person. It ranges from £20 for an adult to £4 for a child 
under 8 years of age. Either the deceased person must have 
fulfilled the relevant contributive conditions or have been 
at death the husband, wife, widower, widow or child of the 
family of a person who did so. In order to receive the grant 
a_beneficiary must show that he has reasonably incurred or 
intends to incur funeral expenses in connection with the 
death. The grant is not payable to a body corporate or to 
an unincorporated association such as a Friendly Society or 
trade union, or to any person in respect of expenses incurred 
as a member or on behalf of such a body or association. 
This precludes payment to a company carrying on business as 
an undertaker but not to an individual person carrying on 
such a business. Where a person is buried or cremated by 
or under the direction of a county or county borough council, 

by or under the direction of any association approved 

y the Minister, the cost may be defrayed out of the National 
Insurance Fund providing the contribution conditions are 
satisfied. 

None of the benefits can be assigned or charged; and they 
do not pass to the creditors in the event of bankruptcy. A 
number of disqualifications are laid down, such as absence 
abroad, penal servitude, imprisonment or detention in legal 
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custody. These apply also to dependants for whom increases 
would otherwise be payable. Regulations may provide for 
suspending payment of benefit to a person who is undergoing 
treatment as an in-patient in a hospital. 

An employee may recover summarily from his employer 
a sum equal to unemployment, sickness or maternity benefit 
which is lost by the latter’s failure or neglect to pay the 
contributions due or to comply with the regulations concerning 
the payment and collection of contributions. The wife or 
widow of a employee who is deprived of maternity benefit for 
these reasons is given the same right of recovery as an 
employee. 

The machinery of adjudication of questions and claims will 
consist of a series of administrative tribunals. But for some 
inscrutable reason the whole subject is left exceedingly vague. 
The Minister is authorised to make regulations providing for 
the determination by himself or by a person or tribunal, of 
any question arising under the Act, including any claim for 
benefit. Decisions thus made will be final. 

Certain questions affecting children will be determined by 
referees appointed, under the Family Allowance Act. The Act 
contemplates that questions of right to benefit shall be decided 
on lines similar to those which have proved so successful in 
connection with the unemployment insurance scheme, with 
military hardship cases under the National Service Acts, with 
applications, during the war, for exemption from fireguard 
duties and with appeals from directions of the National Service 
Officers ordering men and women to take up war work, to enrol 
in the Home Guard or to undertake full time Civil Defence 
work, etc. Section 48 (8) declares that the Regulations 
shall not provide for the Minister to determine questions 
of right to benefit but shall provide for them to be submitted 
to an officer of the Minister in the first instance, who may 
decide the’ matter or refer it to a local tribunal. If he takes 
the former course an appeal lies to a local tribunal. These 
bodies will presumably be constituted in the same manner a 
the Courts of Referees. The Umpire is replaced by a National 
Insurance Commissioner appointed by the Crown. He will be 
aided by Deputy-Commissioners. The final administrative 
tribunal may be either the Commissioner or a tribunal presided 
over by him or his deputy. Questions relating to the fulfilment 
of contribution conditions, entitlement to death grant, com- 
peting claims for dependant’s increase of benefit, and the 
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to meet needs, different only in that the responsibility of pro- 
viding for these needs has been shifted from the individual 
wrongdoer to the community. From these faulty premises 
Sir William Beveridge was logically led to speculate on the 
possibility of abolishing all individual liability in tort. 

The Committee on Alternative Remedies considered this 

- possibility and decided against it on the ground that insurance 
benefits would generally fall far short in value of the damages 
recoverable in tort. It became, therefore, necessary to con- 
sider how benefits and damages should be adjusted. 

_ Following Sir William Beveridge’s advice against | duplicating 
provision against the same need, the Committee recommended 
that the injured person should not be permitted to recover 
by way of damages and benefit more than the maximum 
recoverable from either source alone and that, therefore, when 
assessing damages the Court should take into account the 
actual amount of past and the estimated amount of future 
benefit. 

A correct appreciation of the relation of benefit and 
damages would have produced a different rule. ‘Adjustment 
would involve reduction only of the heads of damage affected ` 
by the provision of social insur “such as medical-expenses 
where these services are Prov#4ed free, or setting off insurance 
benefits against a claim Kr loss of earnings. Damages for 
pa nd ing ou therefore, zemaia ueted by 
groun® that the splittif Was rejected by the Se pees 

g up of damages into allteren 


is unreal; yet in givi ? 
i i aw, the 
Committee enumeratgng an outline of the present law, 


and explain the various heads of 
ularly taken into account when assessing 
ittee also disputed that the object of 
erely to safeguard against financial 
important provision by way of disa = 
pective of any financia 
justify the \deduction of 
damages. 
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and a ) 


be described as undeserving, 


receives some compensation 


of the Commit let 
one the relation of the so-called alternative remedi 
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of insurance benefits and damages. The Committee were a 
asked to review the law relating to claims for damages aris 
out of injuries suffered by workmen in the course of tk 
employment. The substitution of communal for individ 
liability for tort would necessarily require substantial refor 
in the whole of the law of tort. Sir William Beverid 
however, having pointedt out that in other countries ` 
introduction of social services had led to restriction of - 
employers’ liability, called for a review of only the law 
employers’ liability. The terms of reference of the Commit 
were thus founded upon an inconsistent conclusion deri 

` from a faulty premise. In spite of this difficult backgrow 
still further complicated by the political implications of 
problems considered, the Committee succeeded in formulat 
valuable recommendations for reform of the Jaw. 

The Committee rejected not only a proposal that all acti 
by workmen against their employers should be abolished | 
also another one, presented as a reasonable compromise betw: 
total abolition and the existing law, to confine the liability 

employers to serjous and wilful misconduct or gross ne. 


the em : and only those of his serva 
ployer himse he Committee, howe 


igaged in superintendence. N. duties, as imposed un 
recommended that absolute statuto ated aa alified as 
the Factories Act, 1987, should be tries Act, ATL ™ i as 
a imposed under the Coal Min by proving that it ` 
a are pipe escape liability§his servants or age 
ieee r y practicable for him or $tatutory dutý. . 1 
a prevent the breach of the fof abstract justice 
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Employers’ Liability Act, 1880. This recommendation will 
be generally welcomed even if it exceeds the spirit, as against 
the letter, of the Committee’s terms of reference. This point 
was stressed as one of the surprisingly long list of arguments 
which were adduced in favour of retaining the doctrine of 
common employment, it was also developed at great length 
in the Reservations of two dissenting members of the Com- 
mittee appended to the Report. These Reservations contain 
an observation illuminating the confused background of the 
Committee’s work. The two dissenters point out that if the 
Committee were not prepared to consider social insurance as 
intended to replace common law remedies, which would make 
any extension of common law liability, as by abolishing 
common employment, unnecessary, then ‘no reference to a 
Departmental Committee would have been necessary’. If a 
mere arithmetical adjustment of benefits and damages was 
required then the Courts could have been left to work out 
the appropriate formula without the guidance of the Legisla- 
ture. Whilst this must be admitted it does not follow that 
the Committee were bound to accept the implications of the 
mistaken assumption which had led to its appointment. It is 
perhaps not unfitting that the abolition of the doctrine of 
common employment should be occasioned by a combination 
of logical confusion and political partisanship similar to that 
in which it was conceived. 

ling with a suggestion that the provisions of the 
tm (Miscellaneous Provisions) Act, 1934, had led to 
ory results the Committee explained that this 
Fould not be discussed with regard to employment 
nly. The same argument justifies the Committee’s 
to consider reform of other rules of general interest in 
w of tort, such as volenti non fit injuria and the im- 
y of the Crown. The unsatisfactory nature of the terms 
ference, however, was demonstrated most strikingly in the 
ommendation that a time limit of three years should be 
stituted for actions in tort, instead of the normal period of 
ix years and of the time limit of one year under the Fatal 
Accidents Act, 1846, and under section 21 of the Limitation 
Act, 1989, in actions against public authorities. This recom- 
mendation was made on the assumption that it would also 
be applied in non-employment cases which are outside the 
Committee’s terms of reference. On the other hand, the 
Committee’s recommendation that notice of accident, 
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although no additional notice of claim, should be required in 
actions for breach of common law or statutory duty was 
expressly confined to employment cases. 

In addition to the dissent expressed by two members of the 
Committee concerning the abolition of common employment, 
two other members disagreed with the recommendation 
concerning adjustment of benefits and damages. In their 
view, the claim to damages should not be affected by benefits. 
In explaining this opinion they were led to express disagree- 
ment with Sir William Beveridge’s caution against meeting the 
same need twice over. ‘ This presupposes that the needs of a 
person will be met separately by .. . benefits . . . on the one 
hand, or by such damages .. . on the other hand. ... Sir 
William submits no arguments to support what appears to be 
merely a personal opinion’. Similar disagreement with this 
principle was also expressed by another member of the 
Committee who disagreed with the method of adjustment 
proposed by the majority. ‘If Sir William meant that so long 
as the needs are met the rights could be regarded as of 
secondary importance, I do not agree with him. It seems to 
me not less important that an injured person should secure 
justice and obtain his rights than that the meeting of his 
needs should not be duplicated’. This member advocated 
that either the Insurance Fund power should be given power 
to set off damages against benefit so as to ensure that deduc- 
tions should benefit the fund and not the wrongdo 
adjustment should be confined to items of financial 
one hand, and benefits on the other, so that no 
would be made from the sum awarded for pain and 

Legislation on the subject of this Report should be 
by an attempt to bring order into the confusion of 
fallacies and political bias upon which the Committee’s 
task was discharged. Yor this purpose the reservations 
dissenting minorities will be found to be of great value. 
reservations should, therefore, be considered carefully w 
dealing with the recommendations of the Committee. 









J. UNGER. 


FINAL REPORT OF THE COMMITTEE ON PROCEDURE IN MATRIMONIAL 
CAUSES (THE DENNING COMMITTEE) (Cmd. 7024) 


Tue third and final report of the committee appointed on 
June 26, 1946, to examine the administration of the law 
governing divorce and nullity of marriage in England and 
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Wales was presented in February, 1947. It contains recom- 
mendations for promoting the reconciliation of estranged 
spouses, and for improving the procedure with regard to the 
custody of the children of the parties to divorce cases, the 
financial provisions for the wife and other miscellaneous matters 
connected with matrimonial causes. Effect can, and no doubt 
will, be given to many of the suggestions by rules of court, 
although legislation will be necessary in some instances. 

The report mentions certain external circumstances which 
account for the alarming increase in the number of divorce 
cases. These include the war, the housing shortage and ‘ the 
mere mechanics of everyday life’ which have become ‘so 
exhausting for women as to have an immeasureable effect, 
through sheer weariness, on married happiness’. 

Stress is also laid on certain internal causes of the failure 
of a marriage. Among those mentioned are ‘ false ideas and 
unsound emotional attitudes developed before marriage in 
youth, and even in childhood’, as well as sexual maladjust- 
ment, failure to have children and selfishness of temperament 
which make themselves felt after marriage. There is, according 
to the report, ‘a need for a carefully graded system of 
education for marriage, parenthood and family living, to be 
available to all young people as they grow up through the 
enlightened co-operation of their parents, teachers and 
pesto There is also need for ‘ marriage guidance’ to deal 
-marital causes of unhappiness to which reference 















ese requirements, the report recommends aid by 
State grants to the voluntary organisations which 
the field of marriage guidance, and the appointment 
t welfare officers to advise parties who resort to the 
e court, or are contemplating doing so. So far as the 
f these recommendations is concerned, the work done by 
churches, the services legal aid centres and the Marriage 
(dance Council is specially mentioned. Marriage guidance 
s come to be regarded as a branch of social work requiring 
ecialised training, and because of the importance of the 
personal factor, the report concludes that ‘the churches, 
voluntary societies and individuals have a greater chance of 
success than any State institution would have unless it was 
able to escape the tendency of such institutions to become 
impersonal’. This view is fortified, according to the report, 
by the lack of success of official procedure for reconciliation in 
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foreign countries apart, perhaps, from the rural cantons of 
Switzerland. 

The duties of the welfare officers who can, at first, be 
recruited from the probation service, will be to give guidance 
where the parties, or one of them, wish to make use of their 
services, referring them, where necessary, to one of the 
voluntary organisations, a doctor or a clergyman, and, in 
certain circumstances, to furnish the court with a report. 
While no one will be compelled to seek their assistance, every 
inducement for spouses to do so, even before proceedings are 
begun, will be furnished. Consultation of the welfare officers 
will be advised by solicitors and the legal aid centres which 
will, no doubt, be set up under the recommendations of the 
Rushcliffe Report. The name and address of the appropriate 
welfare officer will appear on every divorce petition, and, as 
the court will be given power to order a report in cases where 
there are dependent children, or where leave to present a 
divorce petition within three years of the marriage is sought, 
it is hoped that the practice of consulting the welfare officer 
before proceedings are begun will grow up. 

Communications made by the parties to the court welfare 
officer should, according to the report, be privileged from 
disclosure, and the public should be made to understand that 
the law as to collusion does not forbid discussion with a view 
to reconciliation. Recommendations for the amendment of the 
law as to condonation were outside the committee’s terms of 
reference, but their report points out that the rul 
Henderson v. Henderson, [1944] A.C. 49, that, 
of fraud, intercourse is conclusive evidence of co 
husband hampers reconciliation. The rule that dese 
have lasted for three years immediately preceding the 
_ tion of the petition in order to be a ground for divorce 
similar tendency, because a spouse who has been deser 
the requisite period cannot resume cohabitation with the 
party without running the risk of having to wait for a fu 
period of three years in the event of the attempted reconcilia 
proving abortive. 

In a later part of the report, it is suggested for consideratio 
that the law of condonation should be amended by providin 
that the fact that the parties, in an endeavour to effect a 
reconciliation, have lived together as husband and wife shall 
not be sufficient to constitute forgiveness and reinstatement, | 
or to termina? -a period of desertion, unless and until 
reconciliation has been effected. This will presumably have 
















APRIL 1947 STATUTES AND REPORTS 187 


the effect of rendering the question whether there has been a 
reconciliation one of fact to be determined in the particular 
circumstances of each case. If the suggestion is adopted, there 
would be something to be said for abolishing the doctrine of 
the revival of a condoned matrimonial offence, as parties who 
have become reconciled in a real sense should be placed in the 
same position as that in which they started at marriage from 
the point of view of the divorce law. i 

Generally speaking, it seems that there are three ways in 
which the stability of marriage may be promoted. Dissolution 
may be wholly unrecognised by the law as was virtually the 
case in this country prior to 1858, or divorce, though recognised 
by the law, may be the subject of grave social stigma as it was 
in this country prior to the war of 1914-18, or else special 
attention must be drawn to the serious nature of the marriage 
vows. In an age in which divorce has become common, and 
has practically ceased to bear any social stigma, recourse must 
be had to the third method. This part of the report therefore 
concludes with a suggestion that the form of the marriage 
ceremony in register offices should be revised so as to make it 
plain to the parties that ‘ marriage is the personal union, for 
better or for worse, of one man with one woman, exclusive of 
all others on either side, as long as both shall live’. 

It may be argued that this, coupled with the recommenda- 
tions as to the encouragement by the State of marriage guidance 
and reconciliation procedure discussed above, is a very small 
contribution to an extremely grave social problem. The 
r seems to be that the problem is not one which can be 
r the law. All that a country’s divorce law can do is 
vour to reflect public opinion, and, in the halfway 
between the sacramental and contractual views of 
ge in which we find ourselves at present, it is difficult 
how the above suggestions can be improved upon. 
hould the contractual view ever come wholly to prevail, it 

be assumed that the divorce of spouses who have no 
pendent children will not be regarded as a matter of public 
oncern as it is under the present law. The public will, 
however, always be concerned with the problems of the custody 
of the children and the maintenance of the wife in divorce cases. 
The recommendations of the report on these matters are, 
therefore, socially important in spite of their procedural nature. 

After pointing out that the present procedure in the divorce 
court, under which questions of the custody of the children are 
generally determined at a late stage by a judge who did not 
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hear the parents’ divorce case, on affidavit evidence, without 
the guidance of any report as to the children’s welfare, contrasts 
unfavourably with the manner in which such matters are dealt 
with in the Chancery Division, before magistrates and in the 
county court, the report makes important recommendations 
for reform. These include suggestions that every petition 
between parties with children under sixteen should contain a 
statement as to the past and present homes of such children, 
together with proposals for their education and maintenance, 
that such petitions should be available for inspection by the 
court welfare officer, who should have power to apply to the 
court for directions as to the future of the children whether the 
parents are applying for custody or not, and that the question 
of the custody of the children should be decided by the judge 
who hears the divorce case. 

In some instances, there will, of course, be a conflict 
between the views of the parents and the court as to the welfare 
of the children. Although the report states that parents who 
have been, or are about to be, divorced have no absolute right 
to determine the future of their children, as they have disabled 
themselves from fulfilling their joint responsibility and created 
a new situation in which the interests of the children need 
consideration apart from those of the parents, opportunity will 
be given for the parents to be heard on questions of custody. 
They are to be encouraged to consult the court welfare officer 
with regard to their children, they will be at liberty to question 
him on any report which he makes to the court, and a parent 
to whom custody of a child is granted will be require 
appoint a testamentary guardian of such child. 

The recommendations of the report with regar 
maintenance of the wife are even more procedural in 
‘They are designed to prevent delay, and to provide 
matters, other than alimony pending suit, to be determin 
the judge who tries the divorce case, and not, as at presen 
the registrar. There are, however, certain points which sh 
be specially mentioned. 

It is proposed that the magistrates should have jurisdictio 
to make maintenance orders in favour of the wife for a sum in 
excess of the present limit of £2 a week for herself and 10s. a 
week for each child under sixteen. It is also suggested that 
the divorce court should have power to entertain an application 
by a wife founded simply on the husband’s wilful neglect to 
maintain her. At present the financial jurisdiction of the 
divorce court can only be invoked in proceedings for divorce, 
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nullity, judicial separation or restitution of conjugal rights. 
Accordingly, if a wife has been deserted for a period of less 
than three years, and she is unable to prove that her husband 
has committed adultery or treated her with cruelty, she has at 
present no redress (apart from the possibility of obtaining 
maintenance from the magistrates at the rate of £2 a week) 
unless she petitions for restitution of conjugal rights. These 
proceedings have, therefore, tended to become completely 
unreal, being a means of securing a financial benefit and not of 
insisting on the fulfilment of the obligation of married persons 
to live together (Marshall v. Marshall (1879), 5 P.D. 19, at 
p. 28). 

If the recommendation under consideration is adopted, it is 
difficult to see what social purpose will be fulfilled by the 
retention of restitution procedure. Indeed, apart from the 
fact that the magistrates have most unfortunately come to be 
regarded as the poor man’s court in these mutters, there is no 
obvious reason why their jurisdiction in cases of the husband’s 
wilful neglect to maintain should not be unlimited. It is 
submitted, however, that consideration should be given to the 
question whether non-compliance with a restitution decree 
should not be made a ground for divorce. At a later stage of 
the report it is suggested for consideration that the fact of 
separation for seven years or more, however it may have 
originated, should be so treated. If this suggestion were 

_. adopted, it would be tantamount to allowing divorce by 
' tensent on stringent conditions. Why not grant divorce to a 
gise who is prepared solemnly to declare his or her willing- 
render conjugal rights in cases in which the order of 
is ignored ? 

-compliance with a restitution decree is, at present, a 
for judicial separation. All that the report has to say 
e subject of the latter remedy is that a wife who pursues 
ould be entitled to have her permanent alimony secured 
e can now have her permanent maintenance secured after 
orce or nullity. Although the point was strictly outside the 
mmittee’s terms of reference, it is to be regretted that they 
id not repeat the admonitions of the divorce commission of 
1912 concerning the undesirability of a remedy which produces 
wives without husbands and husbands without wives. In 
exceptional cases, it may be the only remedy which is open to 
a spouse who takes the sacramental view of marriage, but there 
is a lot to be said for leaving it to the discretion of the court to 
grant dissolution if it considers that the more appropriate 

e 
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remedy on the particular facts (Blanchard v. Blanchard (1928), 
44 T.L.R. 818). 

With regard to the miscellaneous matters touched on by the 
report, further consideration is given to the suggestions that 
solicitors should have a right of audience in divorce cases, at 
least when they are undefended, and that the decree nisi should 
be abolished. As a solicitor, the writer shares the diffidence 
of the commentator on the Second Interim Report (ante, 
pp. 59-60) in discussing the matter. Some solicitors may have 
prejudiced themselves by entrusting the whole conduct of a 
divorce case to an unadmitted clerk who, in the nature of 
things, may be unable to render the same assistance to the 
court as a trained lawyer. Nevertheless, it is to be observed 
that solicitors and their clerks have a right of audience which 
is frequently exercised before registrars and the judge in 
chambers. They have thus become accustomed to dealing with 
questions concerning the custody of children and the mainten- 
ance of the wife, which are regarded by the report as of 
sufficient importance to be dealt with by a judge in open court. 

The report does not recommend the abolition of the decree 
nisi, particularly as long as adultery and collusion continue to 
be bars to divorce, but it adopts the suggestion made by a 
commentator on the First Interim Report (ante, vol. 9, p. 295) 
that a person against whom a decree nisi has been pronounced 
should be able to apply to have it made absolute three weeks 
after the first day upon which the other party could have made 
a similar application. ; 

Further suggestions for reform which are containe 
report are the abolition of the rule in Russell v. Russ 
A.C. 687, the repeal of section 198 of the Judicature A 
which protects parties or witnesses in a suit institu 
consequence of adultery from having to answer que 
tending to show that they have committed adultery which 
have not denied on oath, and the abolition of the rule 
down by the Court of Appeal in Hollington v. Hewthorn, [1 
K.B. 587, that a finding against a person in one proceedin 
not admissible in evidence against him in another proceedi 
unless the parties are the same. 

The first and third of these suggestions are confined to 
matrimonial causes, while the second aims at removing an 
anomaly which only survives in such cases. ` As they all tend 
to lessen the-cost of divorce proceedings without cheapening 
justice, they are not-likely to haye- many critics. This is also 

e 


\ 
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the case with regard to the final recommendation of the report 
concerning the jurisdiction of the court. 

Firstly, it is suggested that where a wife who has been 
deserted by her husband was domiciled in this country 
immediately before the marriage or the desertion, the court 
shall have jurisdiction in divorce as if both parties were 
domiciled in this country. Secondly, it is suggested that the 
English court should have jurisdiction in divorce and nullity 
if both parties are resident in this country, provided the court 
of the domicile recognises as a sufficient ground for divorce or 
nullity that for which it is sought in this country. 

So far as nullity is concerned, this would appear to be more 
than covered by the present law under which jurisdiction has 
been exercised where one party only is resident in this country 
(White v. White, [1987] P. 111), and without regard to the 
question of the recognition of the ground upon which nullity is 
sought by the court of the domicile (Hutter v. Hutter, [1944] 
P. 95). It is, however, highly desirable that this question 
should be dealt with by legislation in the interests of certainty, 
and the above suggestions would meet many cases of hardship 
so far as divorce is concerned. 

Two of the suggestions for consideration on matters which 
were strictly outside the committee’s terms of reference, but 
were nevertheless mentioned in their report, have already been 
iscussed. Further suggestions of this nature concern the 
anting of leave to present a divorce petition within three 
ars of the marriage under section 1 of the Matrimonial Causes 
ct, 1987, where reconciliation is impossible, independently 
the present requirements as to exceptional hardship suffered 
y the petitioner or depravity on the part of the respondent, 
he amendment of the definition of continuous care and 
-eatment contained in section 8 of the Matrimonial Causes 
1937, which is important in the case of divorce on the 
und of the respondent’s incurable unsoundness of mind 
hitley v. Whitley, [1946] 2 All E.R. 726) and the removal of 
e bar on marriage with a divorced brother’s wife. 

It is also suggested that hardship may be occasioned by the 
rule that proceedings for nullity on the ground that, at the 
ne of the marriage, the respondent was subject to recurrent 

tof insanity or epilepsy, suffering from venereal disease in a 
<pmunicable form, or pregnant by someone other than the 
petitioner, must, inter alia, be brought within a year of the 
marriage. It is submitted that much greater hardship may be 
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occasioned by the retroactive operation of a nullity decree in 
general, and, in particular, by the fact that non-consummation 
owing to wilful refusal to consummate the marriage is made a 
ground for nullity by section 7 (1) (a) of the Matrimonial 
Causes Act, 1987, and not a ground for divorce. 

In Dredge v. Dredge, [1947] 1 All E.R. 29, the respondent 
was pregnant by the petitioner at the date of their marriage, 
and the child who was subsequently born was bastardised at 
the age of seventeen by the subsequent decree of nullity on the 
ground of the respondent’s wilful refusal to consummate the 
marriage. Had the child been born before the marriage of its 
parents, it would have been born illegitimate, legitimated by 
his parents’ subsequent marriage and then bastardised by the 
nullity decree. It seems almost incredible that such things can 
happen under English law, and the matter should receive 
attention in the general reconsideration of our divorce laws, 
which it is hoped will have been stimulated by the interesting 
work of this committee. 

Rurert Cross. 





NOTES OF CASES 


SIMILAR OFFENCES AS EVIDENCE AGAINST THE ACCUSED 


THE Indictments Act, 1915, Sched. I, r. 8 permits the 
joinder of two or more counts in the same indictment where 
they are ‘founded on the same facts or form or are part of 
a series of offences of the same or a similar character’, 
subject to the power of the trial Judge,: conferred’ by 
section 5 (8) of the Act, to order a separate trial on each 
count if the joinder ‘ may prejudice or embarrass ’ the accused 
in his defence. In R. v. Sims, [1946] 1 All E.R. 697 the accused 
was charged on three counts for buggery with three different 
men; three further counts charged him, in the alternative, 
with gross indecency in respect of the same men; a seventh 
count charged gross indency with another man; and three 
further counts alleged indecent assaults on boys. The Judge 
ordered the seven counts in respect of the four men to be 
tried together and the point of the appeal was whether this 
direction was right. 

The accused argued for a separate trial on each count, 
otherwise evidence in respect” of the three remaining men 
would be before the jury iry ‘considering the first count when, 
but for the accident of iéinder, it would have been inadmis- 
sible. The moral efiet on a jury of cumulative evidence in 
respect of four HN: is obvious and, though a jury should 
strictly ignore %Ævidence of the other charges and take each 
fs merits, in practice this is asking more than is 
o matter how carefully they are warned in the 
up. This was recognised by the C. C. A. (ib., at 















In such a case as the present, however, it is asking 
oo much to expect any jury, when considering one 
charge, to disregard the evidence on the others. 
But the practice is of long standing; the Act confers a 
hde discretion on the Judge; the summing up had been 
mpeccable. It would therefore have been open to the Court 
to dismiss the appeal on the well-settled rule that an Appeal 
Court will not lightly interfere with a trial Judge’s discretion, 
as in R. v. Grondkowski and Malinowski, [1946] 1 K.B. 369. 
But the Œ. C. A. went much further and in an 
attempt to give guidance for the exercise of this discretion 


193 
VoL. 10 18 


194 MODERN LAW REVIEW Vor. 10 


enunciated some novel propositions. There are three rules 
and these may, it appears, be in opposition: (a) ‘ all evidence 
is admissible if it is logically probative’; (b) evidence of 
conduct on other occasions is not admissible, subject to well 
recognised exceptions (¢.g., such evidence is allowed to prove 
‘system’, intent, fraud or identity, or to rebut the defence 
of accident or mistake); and (c) evidence of bad character is 
not admissible unless the accused gives evidence of good 
character or otherwise as allowed by the Criminal Evidence 
Act, 1898. 

Against this the Indictments Act permits joinder and thus 
evidence of offence A might be before the jury when con- 
sidering offence B. In many cases a warning from the Judge 
will be sufficient, but the difficulty is how and where to draw 
the line. Otherwise the effect of trying separate counts 
together will be to make evidence of other offences always 
admissible and thus a substantive rule of evidence will have 
been changed by a procedural device. Hitherto Judges have 
been reluctant to exercise their discretion against a prisoner 
and evidence under propositions (b) and (c) (above) has been 
strictly confined to narrow limits. 

But what the C. C. A. appears to have done in Sims’ Case 
is to have seized upon a dictum of Lord Sumner’s (R. v. 
Thompson, [1918] A.C., at p. %35) and used it as a basis 
for a general rule on sexual cases. Lord Sumner said—in a 
case where the point was whether conduct on the 16th inst. 
was admissible in respect of an offence alleged to have been 
committed on the 19th and the accused’s mwhentity was in 
issue as, while admitting he was present at the mê terial time 
on the 19th, he denied he was the man present on W° 16th— 

Persons . . . who commit [unnatural offend 
the habitual gratification of a particular pervert 
which not only takes them out of the class of or 
men gone wrong, but stamps them with the hallmaj 

a specialised and extraordinary class as much as if 

carried on their bodies some physical peculiarity. 


The C. C. A. rationalised this into a general rule— 













On this account, in regard to this crime we thin 
that the repetition of the acts is itself a specific feature 
connecting the accused with the crime and that evidence 
of this kind is admissible to show the nature of the act 
done by the accused. 


This, it is submitted, is a complete change of ground. 
Lord Sumner’s dictum was based on different circumstances— 
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there, identity was in issue and also the admissibility of 
indecent pictures found in the accused’s rooms. These are 
admissible but only to show the nature of the accused’s 
interest in other men; i.e., for a reason very similar to that 
on which evidence to prove intention is admitted in all 
criminal cases. In Sims’ Case the ‘nature of the act’ was 
never in doubt: the issue was who is telling the truth, the 
accused or his accomplices? Evidence that only became 
admissible in the first place because of the Indictments Act, 
and then only as a side wind to a procedural change, is now 
being treated as admissible on its own merits—and therefore, 
presumably, on a single charge where there is no question 
of joinder—to prove something over which no contest arises. 
If the accused says his meetings with other men were mere 
friendship, such evidence might be admitted to prove his 
homosexual impulses. But where his defence is a flat denial, 
and no question of the nature of the act arises, the effect of 
this proposition is to add B’s testimony to A’s, whereas on 
ordinary principles the issue is A against the accused, A being 
the prosecutor or complainant. 

And what is the ‘hallmark’ that stamps men of this 
tendency? Cannot a habitual offender be stamped with the 
character of a thief? What of a pyromaniac? Yet nobody 
has ever suggested that on a charge of larceny or arson, 
evidence of similar offences would be admissible, except to 
rebut, e.g., a defence of accident or mistake. If such 
“evidence is admissible at all it is surely the merest technicality 
‘to admit it in cases where the evidence discloses two or more 
offences and yet exclude it where only one offence is charged. 
In other words unless such admissibility depends on the 
accident of joining counts in the same indictment the law 
relating to criminal evidence in sexual cases has been radically 
altered and this is what appears to have happened. 

he C. C. A. stressed that such evidence was admissible 
hause ‘logically probative ’ :— 
Evidence is not to be exeluded merely because it 


tends to show the accused to be of a bad disposition, 
but only if it shows nothing more. 


And the repetition of the acts is itself the ‘ something 
more’. What becomes of the presumption of innocence if, 
in considering whether the facts proved in charge A are 
criminal, the jury is allowed to consider the facts in charge 
B, on the criminality of which it has not yet made up its 
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mind? Having used them to find offence A proved, can it 
then use offence A to assist it in deciding the facts in 
charge B? 

Finally, it is submitted that none of the four cases relied 
on by the Court was really in point. R. v. Cole (1810) is 
not fully reported and only found in text-books, but seems 
to have turned on the admissibility of statements made by 
the accused on his arrest. In R. v. Bailey, [1924] 2 K.B. 
300, and R. v. Southern, 180 L.T. 888, previous Courts had 
taken, though only obiter, a different view and the present 
C. C. A. was at pains to explain these away. There only 
remains R. v. Ailes, 18 Cr.App.R. 178, where, though the 
point arose directly, it was not fully argued as it was only 
treated incidentally on an application for leave to appeal. 
R. v. Bond was not cited. There it was said :— 

The general rule... can be clearly stated. It is that 
apart from express statutory enactments evidence tending 
to show that the accused had been guilty of criminal acts 
other than those covered by the indictment cannot be 
given unless the acts sought to be proved are so con- 
nected with the offence charged as to form part of the 
evidence on which it is proved ([1906] 2 K.B., at 
p. 894). 

In R. v. Southern (supra), Talbot, J., gave a similar - 
warning against such evidence and this, it is believed, 
correctly states the law and practice. Now the C. C. A. 
says it is admissible because ‘if one starts with the general, 
proposition that all evidence is admissible unless excluded,—_ 
then evidence of this kind does not have to seek a justifica- 
tion but is admissible irrespective of the issues raised by the 
defence . . . °. It is submitted that both before and after 
the Indictments Act such evidence was not allowed except 
to prove intent, system, etc.; and that this rule depends, 
therefore, largely on the nature of the defence. ™' 
apparently what first crept in as a result of change in 4 
cedure has now acquired an independent status of its ow 
Is it really open to any Court to treat well-settled rules lik 


is? 
this! G. A. Forrest. 


APPEALS FROM COUNTY COURTS—-NOTE OF JUDGMENT 


THE decision of the Court of Appeal in Sims v. Wilson, [1946] 
2 All E.R. 261, is noteworthy for drawing attention to the 
antediluvian methods of obtaining a note of a county court 
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judgment. The plaintiff had appealed against a decision in 
-a Rent Restriction case, but unfortunately difficulty was 
experienced in discovering the grounds on which the Judge 
had based his decision. In these circumstances the Court 
declared that they should always be provided with as full 
a note as possible of the county court judgment, and that it 
is the duty of counsel to take a note of this judgment which 
should be available to the Court of Appeal if no note has 
been taken by the Judge himself. If the parties were repre- 
sented by solicitors and not counsel, then, said the Court, 
somewhat patronisingly, the solicitors should take ‘ the best 
note that they can’ and an endeavour should be made to 
have an agreed note available for the Court of Appeal; 
failing that, the notes of the respective solicitors should be 
available. l 

As a solicitor the writer would be more concerned to 
resent the suggestion that solicitors are less capable of taking 
notes than barristers, were he not convinced that this should 
‘not be part of the duties of either. Their function is to 
represent their clients—not to act as the Judge’s amanuenses. 
The client has paid his fees (small though they be in the 
county court—though less small on appeal) and he is surely 
entitled to expect that there will be some official record of 
why the decision was given for or against him? 

It is no doubt too much to expect that under present 
conditions official shorthand writers will be available in 
county courts, but it should not be impossible for an official 
to take a brief summary of any judgment delivered which 
could be subsequently corrected and approved by the Judge 
and be available if required. 

This is, of course; but one example of many of the archaic 
administrative arrangements of our Courts. These archaisms 
are even more prevalent in the High Court, much of whose 
administrative practice is only explicable as a relic of the 

*s-when it was one of its functions to provide profitable 

ecures for as many officials as possible. The extent to 

hich unnecessary expense and delay is caused in one 
Jivision of the Court is shown by the Second Interim 
Report of the Denning Committee (reviewed elsewhere in 
this volume). But the Divorce Court is not the sole offender ; 
if anyone doubts this statement he is recommended to start a 
debenture-holders action. 


L. C. B. G. 
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DIVORCE—-CRUELTY 


Meacher v. Meacher, [1946] 2 All E.R. 307, deserves a brief 
note not because it decided anything surprising or novel but 
because it over-ruled a decision of the Judge of first instance 
that was indeed surprising and novel. The wife had 
petitioned for divorce on the grounds of cruelty and it was 
proved that the husband had several times severely assaulted 
her because of her refusal to obey his.order not to visit her 
sister. Henn Collins, J., while conceding that her refusal 
was in no way unreasonable, dismissed the petition, holding 
that the Court intervened only to protect the parties from 
what they expect to happen and not because of what has 
happened in the past. In this case the wife could prevent 
further assaults by obeying her husband and, therefore, was 
not entitled to relief. 

The Court of Appeal pointed out that if this judgment 
were pushed to its logical conclusion, it followed that a 
husband might issue unreasonable orders to his wife and 
beat her if she refused to obey them, and that the wife could 
not obtain a divorce because she could always prevent further 
‘beatings by submitting. They emphasised that the statutory 
grounds for divorce are ‘that the respondent has since the 
celebration of the marriage treated the petitioner with 
cruelty’, i.e., the grounds are past cruelty not expected 
‘cruelty. They therefore granted the appeal and made a 
decree nisi, thus removing the gravest threat to married 
women since R. v. Jackson, [1891] 1 Q.B. 671. 


L.C. B.G. 


INCOME TAX LIABILITY OF MARRIED WOMEN N 


. Tue case of Nugent-IIead v. Jacob (1946), 62 T.L.R. 620, has 
now been heard by the Court of Appeal, and their reversal of 
Macnaughton, J.’s, judgment in the lower Court has go: 
some way towards clearing up the difficultics regarding . 
married woman’s liability for income tax while her husband 
is abroad. The general rule that a wife’s income, for taxation 
purposes, is deemed to be that of her husband, is well known. 
Nor are the Revenue adverse to the practise of aggregating 
the incomes of husband and wife accordingly. Any small 
income belonging to the wife that might otherwise have 
escaped appreciable taxation goes to swell the taxable income 
of her husband, and thus it may become chargeable not only 
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to the full rate of income tax but also to surtax. But where 
the husband, though not the wife, is resident abroad, the 
application of this working rule simpliciter would lead to a 
complete exemption from taxation of both their incomes 
from foreign sources, and it is in such cases that the Revenue 
has been disposed to challenge it. . 

The legal basis of the rule is now to be found in rule 16 
of the General Rules applicable to all Schedules of the Income 
Tax Act, 1918. By this rule :— 

16. A married woman acting as a sole trader, or 
being entitled to any property or profits to her separate 
use, shall be assessable and chargeable to tax as if she 
were sole and unmarricd : 

Provided that— 

(1) the profits of a married woman living with her 
husband shall be deemed the profits of the 
husband, and shall be assessed and charged in 
his name, and not in her name or the name of 
her trustee; and 

(2) a married woman living in the United Kingdom 
separate from her husband, whether the husband 
be temporarily absent from her or from the 
United Kingdom or otherwise, who receives any 
allowance or remittance from property out of 
the United Kingdom, shall be assessed and 
charged as a feme sole if entitled thereto in her 
own right, and as the agent of the husband if 

“she receives the same from or through him, or 
< from his property, or on his credit. 

It is to be noticed that the general rule we have been 
discussing appears only as a proviso, proviso (1), to the 
substantive part of rule 16. The wording of this proviso is 
perfectly plain: the meaning of the words ‘living with’ 
presénts the only difficulty. It was held in Hadie v. C. I. R., 
[1924] 2 K.B. 198, that the words cannot include the situation 
where the parties leave each other because they cannot tolerate 
bing under the same roof. The question has been said to be 
one of fact (18 T.C. 30, 40, per Lord Blackburn) in the Scottish 

/case of Derry v. C. I. R. (1927), 18 T.C. 30. There the Court 
/ of Session upheld the finding of the Commissioners that a wife 
living in England for the sake of her health while her husband 
worked in Egypt was not ‘ living with * him, though they were 
on affectionate terms and he had visited her during one of 
the years in question. In Browning v. Duckworth (1985), 19 
T.C. 149, both parties had their permanent home together in 
$ e 


TNA, 
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Egypt. Both came home here annually, but the wife 
remained a month or so longer than her husband on each 
visit for health reasons, with the odd result that she was 
found to be resident here while he was not. They were held 
to be living together. The words have not yet, however, had 
a full and satisfactory judicial construction given to them. 

We come now to the substantive part of rule 16. Read with 
proviso (1) it amounts to much, but not quite, the same 
thing as saying that a woman who is not living with her 
husband is chargeable to tax as though she were unmarried. 
Its curiously limited wording is due to the fact that it was 
originally drafted, as were also the provisos, during the 
Napoleonic wars when a married woman’s rights of property 
were also very limited (see Scott, L.J.’s, judgment in Nugent- 
Head v. Jacob, at p. 621), and its appearance in the Income 
Tax Act of 1918 is only its latest re-enactment. 

The rule thus stated, together with proviso (1), would be 
intelligible, but it is proviso (2) that creates the difficulty. 
‘Separate ’ is the key word. If this means not living together 
in the sense of proviso (1), then proviso (2) has very little, 
if any, application. But if it means merely physically 
separate, in the sense of army ‘separation’ allowances, 
proviso (2) opens up a whole uncharted sea of income tax 
law. Where, in circumstances such as Browning’s Case, the 
wife here receives an income from her investments abroad, 
it would be taxable in full if ‘ separate’ had this meaning, 
instead of entirely escaping United Kingdom taxation on the 
ground that her husband, being resident abroad, is not 
assessable to it. If the parties are thus ‘ living together’ but 
‘separate’ in the United Kingdom the wife’s foreign‘income 
would be taxable in her own name only. It was unnecessary 
to decide the point in the three cases cited above, though it 
was considered in Derry’s Case. In both his and Eadie’s 


Causes the spouses were held not to be living together, 49% ~, 


the substantive part of the rule covered the situation‘? He - 


Browning’s Case the income arose from War Loan inter” °8943z 
proviso (2), which deals only with remittances from “Hoag 
had, therefore, no application. It is curious/!?@2@des 
ambiguous wording of proviso (2) should have sf“? S8 pəgsyy 
over a century without authoritative interpreta “4 OF SI 47 
The relevant facts in Nugent-Head v. Jacob which has 
produced the answer were simple. Husband and wife were 
happily married and had a common home in England; he 


N 
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went overseas for some years on military duties; she received 
an income of her own from America. Could it be assessed 
on her for taxation purposes? The Revenue, not surprisingly, 
contended that they were living together, although a contrary 
finding would have brought the substantive part of the rule to 
their assistance. And they had in fact already assessed a 
part of the wife’s American income that had not been 
remitted to her on the husband on this very ground. Were 
it established that separation due to war service prevents 
people living together within the meaning of proviso (1) the 
Revenue would stand to lose an enormous sum from those, 
separated by the force of war circumstances, who would 
stand to gain by having their aggregate incomes separately 
charged. And they had R. v. Creamer, [1919] 1 K.B. 564, to 
support them, a case on the meaning of ‘living with’ in 
section 86 of the Larceny Act, 1916. But, they went on 
to argue, the couple were ‘separate’ for the purpose of 
proviso (2). Macnaughten, J., rejected this argument by 
which a wife may, at the same time, be both living with her 
husband and separate from, him; on the face of it a reason- 
able enough approach. It is not difficult to feel sympathy 
with the taxpayer who is enmeshed in the snares of such a 
section, and is confronted with such a proposition. But the 
word ‘separate’ in proviso (2) is quite plainly qualified by 
the words that follow: ‘ whether the husband be temporarily 
absent from her or from the United Kingdom or otherwise’. 
noted that temporary absence mom her is thus 
e primary example of ‘separation’. To construe 
n’ in a wider than a ‘ merely factual and local’ (per 
.J., in Nugent-Head v. Jacob) sense does violence to 
ualifying words. It is not therefore surprising that 
ree members of the Court of Appeal were disposed to 
Frse Macnaughten, J.’s, judgment on the strength of them. 
ut- if this construction avoids violence to these words, 
does it fit in with the rule read as a whole? If living 
separate’ and ‘living with’ are not mutually exclusive, 
proviso (2) must be construed as a proviso, not to the sub- 
stantive rule, but to proviso (1). It is clearly drafted, how- 
ever, as a second proviso to the substantive rule. And 
another difficulty emerges. If ‘separation’ in proviso (2) 
only applies to temporary separations while the partners are 
still ‘living together’, what meaning is to be attached to 
the ‘or otherwise’ in the qualifying words? If they could 












202 MODERN LAW REVIEW Vou. 10 


mean ‘where the separation was not merely temporary’ 
they would have an intelligible meaning. 

Might not the answer be this: that proviso (2) does 
indeed apply to mere physical separation, whether of a 
temporary or more permanent character, but that proviso (1) 
is limited to mere physical living together, and does not 
apply, for instance, to the situation where a husband is away 
from his wife for some years on active service. The case 
in point when the various parts of the rule were originally 
drafted would be that of a husband leaving the common 
matrimonial home in England to go to the plantations for 
some years. The Income Tax Acts were originally intended 
to be intelligible to the ordinary taxpayer; surely such a 
case would be better described as a ‘separation whether 
temporary or otherwise’ than a ‘living together’. If ‘ living 
with’? and ‘separation’ are so defined the two provisos 
become mutually exclusive and the rule can be read 
intelligibly as a whole. 

Such an interpretation might be inconvenient today. 
‘Living with’ has been construed in a wider sense than 
physical cohabitation in reference to section 86 of the 
Larceny Act, and there may be other such instances. The 
Revenue have applied the law of income tax accordingly, 
especially in the case of the extensive factual separations 
resulting from the late war. But there is no income tax case, 
except possibly Browning v. Duckworth, that would stand 
in the way of a Court coming to such a concliggn. In mv 
respectful submission this is the only way in wi 
can be intelligibly construed. The Court of A 
precluded from settling an authoritative constructi 
rule as a whole by the false hypothesis, agreeable 
parties, that .Lt.-Col. Nugent-Head and his wife were 
together. Even Browning’s Case could be fitted in wit 
construction. suggested by limiting proviso (2) to separa 
for a substantial period, say of three months or more. 

Another point: requires consideration ‘in order to c 
plete this review. Bucknill, L.J., while agreeing with Sco 
and Somervell, L.JJ., as to the effect of: the words quali 
fying ‘separate’, based his judgment on the ground that 
proviso (2} would be ‘unnecessary, and in effect a mere 
partial repetition of the general words’ if ‘separate’ were 
interpreted ‘to mean ‘ not living with’, within the meaning of 
proviso (1). With’ the greatest respect it is submitted that - 
there is no. substance in this view. Macnaughten, J.’s, 

e 
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judgment in the lower Court, 62 T.L.R. 66, 68, and 
Somervell, L.J.’s, in the Court of Appeal give a clue as to 
the weakness of this argument. For the effect of the last 
words of the’ proviso is that money sent to a wife here by her 
husband abroad, or otherwise separated from her, is to be 
charged as his income, a case with which the substantive 
rule does not deal. When it was drafted such money would 
not be ‘ property or profits to her separate use’. Nor under 
the existing law could it be read out of the substantive rule 
that such payments are to be charged as his income. 

It is accordingly submitted, with respect, that while the 
Court, of Appeal’s interpretation of proviso (2) is the only one 
which does not do violence to its express terms, the Revenue’s 
contention that Lt.-Col. Nugent-Head and his wife were 
‘living together ’ within the meaning of proviso (1) was a bad 
one, and that proviso (2) should be construed as a proviso 
to the substantive rule, excluding, where it applies, the opera- 
tion of proviso (1). 

The decision opens up considerable opportunities to the tax- 

- payer of cutting down his tax liability where he has a-common 
home with his wife in the United Kingdom, but is temporarily 
separated from her from time to time. The wife has only to 
make her receipt of any income she might have from abroad 
coincide with such separations, apparently, to render such 
receipts chargeable to tax separately from the remainder of 
their joint incomes. The Revenue will not like this effect 
of the decision, if and when the taxpayer begins to profit by 
it in this way. Considerable legal difficulties arise in such 
circumstanggs. If one remittance only is received by the wife 
during .a temporary absence of her husband, how are other 
such remittances received in the same financial year to be 
‘charged? Perhaps the decision will lead to the Revenue 
displaying some initiative towards the recasting of rule 16. 
which, in any case, is long overdue. 


~SMASTER AND SERVANT—GENERAL AND TEMPORARY EMPLOYERS 
8 Sr a general employer (hereafter abbreviated to G. E.) 
?\out a servant to a’ temporary employer (hereafter 
“ted to T. E.), it is a matter of obvious material 
© N the respective employers as to which of them is 
sponsible for the servant’s torts. A case of 

“ay on this topic is the House of Lords decision 





i 
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in Mersey Docks and Harbour Board v. Coggins 5 Griffiths, 
Ltd., [1946] 2 All E.R. 845. 

The appellants hired out a crane together with a skilled 
crane driver to the respondent company. Appellants con- 
tinued to pay N. (the driver), having also the concomitant 
power of dismissal. An agreement was entered into, stating 
(inter alia) that, ‘the drivers so provided shall be the 
servants of the applicants’. Respondents had full power to - 
tell N. what to do, i.e., where to station the crane, whether 
to lift or lower the load, swing it left or right, ete., but they 
‘had no power to direct how the crane driver should work 
the crane. The manipulation of the controls was a matter 
for the driver himself ’.! Under M.’s directions, N. lifted a 
case of which M. had to note the number and markings. 
Instead of holding the case suspended, N. negligently swung 
the case round, pinning and injuring. M. The issue was 
simply, ‘ whether the driver was acting as the servant of the 

` stevedores.or as the servant of the Board when he set the 
crane in motion’.? It was held that he was acting as the . 
servant of the Board. 

Their Lordships were unanimous that the decision rested 
upon these two legal bases :— 

(1) ‘ The burden of proof rests on the general . . . employer 

.. to shift the prima facie responsibility for the 
negligence of servants engaged and paid by such 


employer so that this burden . . . may come to rest 
on the hirer who for the time being has the advan- 
tage of the service rendered . . . this burden is a 


heavy one and can only be discharged in, quite excep- 
tional circumstances ’ 

(2) The governing test question is, where does the 
authority lie to direct, or to delegate to, the work- 
man, the manner in which the work is done? Though 
the agreement between G. E. and T. E. might deter- 
mine their liability, inter se, it was entirely in 
clusive as regards the central issue. 





A Restatement of Law ? 


a 
The burden of proof has always rested on the G. E or %. 
he who alleges must prove. As regards the second b. & A tia» 
. primary rule in the old cases has undergone a visible &. & & i R 
te 
1 Per Viscount Simon, L.C., at 347. & 


2 Per Lord Macmillan at 349 (italics imposed). 
3 Per Viscount Simon, L.C., at 348. 
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The extent of this change may be best appreciated by 
examining the development of the pivotal. concept of 
‘control’. Three main stages of growth may, in our sub- 
mission, be discerned :— - 

(1) The primitive stage, as illustrated by Quarman v. 
Burnett * : there, the Court considered ‘ that person to 
be liable who stood in the relation of master to the 
wrongdoer °’; and the master was the person who had 
selected the servant, from the knowledge of or belief 
in his skill and care, who could remove him for 
misconduct, whose orders he was bound to receive 
and obey. In a word, the master-servant relation- 
ship was interpreted in a rough, everyday way. The 
-concept of control, with its subsequent distinction 
between what a man does and how he does it *® was 
not yet fully present in the minds of the Judges.’ 

(2) The emergence of ‘ control’ clearly seen in Donovan v. 
Laing, etc.*: the guiding doctrine was summed up 
in that case by the words of Bowen, L.J., ‘... by 
the employer is meant the person who has a right at 
the moment to control the doing of the act’.° 
Reading the judgments in Donovan’s Case in the 
light of the facts, we submit with deference that the 
meaning attached by the learned Judges in Donovan's 
Case to the word ‘ control’, was, ‘ control of what 
the servant did’ without reference to. the subtlety as 

w he did it, which was introduced later.?° 

ér cases in which this notion of ‘ control’ was 

plied are, the earlier Rourke v. White Moss Colliery 
fo. and the later Bain v. Central Vermont Ry.” 

{he meaning of ‘control’ refined; in M’Cartan v. 

Belfast Harbour Commissioners, the groundwork 

340), 6 M. & W. 499. 

oc. cit., at 509.. 

er Gord Simonds, in the instant case at 352. 

‘Pace Viscount Simon, inthe instant case at 348. 
[1893] 1 Q.B. 629. 
Loc.-cit. at 684 (italics imposed). 

10 This submission is ' with deference ' because of the manner in which the inter- 
pretation of the facts by the Court in Donovan’s Case has been explained by 
subsequent eminent authorities so as to fit in with the later, more developed 
definition of ‘control’. See, e.g., Lord -Moncreif in Cairns v. Clyde Naviga- 
tion Trustees (1898), 25 R. 1021 at 1027 (approved by Lord Skerrington in the 
Ainslie Case, loc. cit. at 681), the Court of Appeal in Nicholas v. Sparkes, 
[1945] 1 K.B. at 311; and the House of Lords generally in the cage under 
review. 

11 (1877), 2 C.P.D. 208. 


12 [1921] 2 A.C. (J.C.) 412; see especially at 416. 
13 [1911] 2 Ir. R. 143 (in House of Lords). 
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was laid by the nature of the Court’s assessment of 

the facts in deciding the question, ‘control or no 
control’; viz., that if the hirer could only tell the 

hired man when and to what place the crane was to 

be moved, and when the loads were to be raised and 
lowered, or, again, where and when to drive the 

hired carriage, then such facts did not amount to 
control." The modern interpretation of ‘ control’ was 

clearly rendered in the Scottish decision Ainslie v. 

Leith Dock Commissioners.’ In the words of Lord 
Mackenzie, ‘ . when it came to the manner in 

which the craneman was to do his work, how he was 

to employ his power, how he was to use his brake, 

and how he was to manipulate his crane, that was 
entirely outwith the control of the stevedores ’.’° 

The legal principle to be applied was, which employer 
controlled the servant at the time of the tortious act? 

The answer was a question of fact, and in giving this 

factual answer the control by T. E. of servant must 

extend not merely to what the servant was doing but, 

further still, to how he was doing it. This distinc- 

tion was not clearly taken in the later Century 
Insurance Case,” but it was taken by the C. A. in 
Nicholas v. Sparkes ™® and McFarlane v. Coggins & 
Griffiths,’ and received its final authoritative seal 

in the instant case in the House of Lords. 

Has the law now moved to a fourth stage 
say, should we now phrase the main legal prin 
cases to read: Which employer has the power to 
merely what the servant was doing, but how he 
it? On grounds of convenience, we submit, it sh 
phrased anew; for, previously, it took the learned J 
two steps of reasoning to reach the applicable test: (1 
major assertion that it was the employer who controlled 
servant at the time of the tortious act who was liab 
and (2) the defining corollary, that by ‘control’ is meai 
ete. If ‘corollary’ and ‘major assertion’ were coalesce 
to the wording suggested above, the law would gain in 






















14 Loc. cit. at 145, 146 (Lord Loreburn, L.C.); 146 (Lord Ashbourne); and 
149, 150 (Lord Dunedin). 

15 [1919] S.C. 676; the judgment of Lord Mackenzie was followed with approval 
by Lords Macmillan and Simonds in the instant case, loc. cit. at 350, 353. 

16 Loc. cit. at 680 (italics imposed). 

17 [1942] A.C. 509. 

18 [1945] 1 K.B. 309 n. 

19 [1945] 1 K.B. 301. 


~~: 2 


APRIL 1947 NOTES OF CASES i 207 


neatness of. form, though, it is true, no change in practical 
effects would now be experienced. 

It may be objected that unjustifiable repercussions would 
be felt on the servant—independent contractor border-land ; 
that to these two categories of persons would be added a 
third in-between, viz., the person who is controlled as to what 
he does but not as to how he does it. Such an apprehension 
would, however, be baseless. The reality of the matter is 
that this third category can only arise where the G. E.—T. E. 
situation exists. 


Distinguishing between ‘ How’ and ‘ What’ *° 


The neat verbal antithesis employed by Lord Simonds” 
gives-a prima facie illusion of satisfying finality. Of course, . 
it is a false illusion. The test does not offer a mechanical 
solution to the diverse factual problems that may occur. 
Like other tort principles, its form is unavoidably wide,” so 
that, when it comes to detailed application, the concrete facts 
would, without the intercession of established aids, slip 
easily. through the verbal interstices. For example, in the 
instant case, if N. had lifted a fragile load too jerkily, surely 
the respondent firm of stevedores would have been entitled to 
check him, i.e., to control how he-was wielding his crane. 
Yet, on the balance of factors making for and against control, 
the stevedores were not vicariously liable. 

Before. considering these influential factors, would a resort 
to first principles eliminate any difficulties? The starting- 

— point is ‘respondeat superior’. The modern basis for the 
lwo-fold: first, social necessity ** requires that the 

x solvent ‘ superior’ should pay, and, secondly, it is 

ist that the ‘superior’? should pay, seeing that he 

š profit and advantage from the services of the servant.” 

ay be remarked that in the typical G. E.—T. E. situa- 

» both employers would seem to derive profit and advan- 

se from the servant’s work. Lord Simonds, in the present 

ge,” suggested that the employer at fault should be liable, 
dding that the G. E. could not escape liability simply 

20 Of considerable value in this respect are the opinions stated in M’Cartan’s Case, 
loc, cit. at 145, 146, 149, 150, 151 and in Ainslie’s Case, loc. cit. at .683. 

21 Instant case, loc. cit. at 352. 

22 See M'Cartan’s Case, [1911] 2 Ir. R. 148 at 151, where Lord Dunedin makes 
a similar comment on Bowen, L.J.,’s phrasing of the earlier test in Donovan's 
Case; also Lord Wright in the Century Insurance Case, loc. cit., at 515. 

23 Nicholas v. Sparkes, loc. cit. at 310; instant case at 852 (per Lord Simonds). 


24 E.g., Nicholas v. Sparkes, ‘loc. cit. at 310. 
25 [1946] 2 All E.R. at 352. 
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because he had been careful in selecting the servant; which 
would appear to pluck all meaning from the word ‘fault’. 
What the Courts do seem to have been driving at is that 
fault is to be found at the seat of control.” In short, that 
employer is at fault, and therefore liable, who controls the 
servant at the vital time, and ‘control’ has the sense the 
House of Lords attached to it; so that the argument fruit- 
lessly turns full cirele. First principles, here, merely afford 
the raison d’étre for the ‘control’ concept. They do not 
carry the inquiry forward. 

We have seen that the test-principle laid down by the 
House of Lords does not solve the ‘which employer?’ 
problem in itself. It has the effect of pointing with greater 
precision than before to the question of fact with which the 
Court must grapple. Though the Judges have constantly 
reiterated that each case of this kind must be decided in the 
_ light of its own particular circumstances and that a similarity 
‘of facts between one case and another is no test,’ neverthe- 
less they have also asserted that particular factual elements 
are of consistent importance in deciding the question of 
control. It may be helpful, therefore, to set out an analysis 
of those factors which the Courts have noticed. 


Factors to be Considered 


(1) Who pays the servant **—a fact of prime importance 
(but not, of course, conclusive) in that it underlies 
the ultimate economic sanction. 

(2) Who can dismiss the servant”; which foll 
In Donovan’s Case and Jones v. Scullar 
that the T. E. could, in the event of dissatis 
discharge the servant from the particular e 
ment for which he was engaged, viz., could sen 
servant back to the G. E., was treated as materi 











26 Cf. Nicholas v. Sparkes, loc. cit. at 310. 

27 E.g., Century Insurance v. N. Ir. Road Transport Board, [1942] A.C., at 5 
also Ainslie v. Leith Dock Commissioners, [1919] S.C., at 683. 

28 Donovan's Case, loc. cit. at 632; Bain's Case, loc. cit. at 416; Century Insu 
ance Case, loc, cit. at 517; Bontex Knitting Works v. St. John's Garage, 
[1948] 2 All B.R. at 692; McFarlane v. Coggins & Griffiths, [1945] K.B. (C.A.) 
at 305; instant case, loc. cit. at 347, 351. 

29 Quarman V. Burnett, loc. cit. at 509; Donovan's Case, loc. cit. at 632; Jones 

v. Scullard, [1898] 2 Q.B. at 572; Willard v. Whiteley, [1938] 3 All E.R. 

at 780; Century Insurance, loc. cit. at 517; McFarlane v. Coggins & Griffiths, 

loc. cit. at 805; instant case, loc. cit. at 347, 351. 

Pace Lord Moncreiff in Cairns’ Case, 25 R. 1021 at 1027, and Lord Simonds 

in instant case, Joc. cit. at 352. 
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(8) How long the alternative service lasts*’—not an 
influential factor, though, in M’Cartan’s Case, Lord 
Dunedin did suggest a hypothetical situation where 
the length of the temporary service might be a 
paramount consideration. 

(4) Who selected the servant from knowledge of and belief 
in his skill and care.” It is immaterial whether the 
selection was by the master directly or through an 
appointing agent.** If the T. E. asked for a 
particular man, there seems to be a conflict of 
. Judicial opinion as tc the materiality of this fact.** 

(5) Did the servant wear the T. E.’s uniform during the 
period of the temporary service ?—probably irrele- 
vant, though the interpretation of Jones v. Scullard 
by Greer, L.J., in Willard v. Whiteley leaves a 
shade of doubt.** 

(6) What machinery (etc.) was the servant using ?— 
Semble: the G. E.’s burden of proof would be easier 
to discharge if the machinery, vehicle, etc., belonged 
to the T. E.; harder, though not impossible, where 
he hires out his servant with his own apparatus.’° 
The nature as well as the ownership of the 
machinery (etc.) seems to make a difference. For 
instance, crane driving would probably be more 
susceptible of detailed control than lorry driving. 

(7) Was the servant a skilled or an unskilled man *’ ?— 

Semble: where the servant is skilled there is less 

likelihood that the manner of his working will be 

bject to the T. E.’s control. It may be argued 
nat the G. E. too can in no real sense control the 
way in which a skilled employee exercises his skill. 

The answer appears to be that the G. E., by virtue 
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es v. Scullard, loc. cit. interpreted to this effect in Willard v. Whiteley, 
fc. cit. at 781; M'Cartan, loc. cit. at 151; instant case, loc. cit. at 351. 
uarman v. Burnett, loc. cit. at 509; Donovan v. Laing, loc. cit. at 682; 
entury Insurance v. N. Ir. Road Transport Board, loc. cit. at 517; 
McFarlane v. Coggins & Griffiths, loc. cit. at 305; instant case, loc. cit. at 347. 
Quarman V. Burnett, loc. cit. at 509. 

Cf. Quarman v. Burnett, loc. cit. at 508; with Bontex Knitting Works v. St. 
John’s Garage, loc. cit. at 692. 

Quarman v. Burnett, loc. cit. at 508; Willard v. Whiteley, loc. cit. at 781. 
The agreement in Century Insurance v. N. Ir. R. T. B., specified that the 
uniform of the servant was at the discretion of the T. E. This fact was not 
taken into account at all by the House of Lords. 

See the cases generally, more particularly Bull v. W. African etc., Co., 
[1927] A.C. 686; Leggott v. Normanton (1928), 98 L.J.K.B. 145, and the instant 
case loc. cit. at 351. 

See instant case, loc. cit. at 854, to which might be related the situation in 
Bult v. W. African etc., Co. (supra). 
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The results of the foregoing notes may be collected 
follows: slight though the practical effect may be, we sugge 
that there lies implicit in the recent House of Lords decisior 
a restatement of the legal principle governing the G. E.—T. E. 
48 Instant case, loc. cit. at 354. 


39 See Donovan v. Laing, loc. cit. at 633, 635. 
40 Bain v. Central Vermont Ry., loc. cit. at 414; McFarlane v. Coggins & 
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of the nature of employment, has the power of 
vesting in the employee a discretion to exercise his 
skill in his own trained fashion. 

Germane to this factor are the emphatic words of 
Lord Uthwatt ** to this effect, that the nature of the 
activities to be demanded of the workman by the 
hirer and the relation of those activities to the 
activities of the hirer’s own workmen are of out- 
standing importance in determining the central 
question. Unfortunately, his Lordship gave no con- 
crete example in which the relation of activities men- 
tioned would prove ‘ of outstanding importance ’. 


(8) Whether the servant is let out for a consideration or 


gratuitously seems to be immaterial.** 


(9) An agreement between G. E. and T. E. providing 


(inter alia) that the servant is to be the servant of 
the T. E. for purposes of vicarious responsibility will 
not affect the Court’s view of the facts. It may be 
adduced as evidence of the nature of the temporary 
employment. It may determine the liability of G. E. 
and T. E. inter se.*° The workman’s consent to the 
transfer is usually assumed. Quaere: whether the 
result would be vitally affected if the servant joined 
expressly in the agreement.” 

Certain eminent judicial authorities have put 
forward the opinion that the assumption of a work- 
man’s assent to the temporary transfer of service 
may be undermined by considering the effect of the 
transfer on the workman’s compensation and social 
insurance rights.** The effect hinted at 
obscure in the highest degree. 








Conclusion 


Griffiths, loc. cit. at 808; per curiam in the instant case. 

41 See the inadequate remarks of Lords Porter and Uthwatt in the instant case, 
loc. cit. at 850, 354. 

42 Century Insurance v. N. Ir. R. T. B., loc. cit. at 516 (per Lord Wright); 
instant case, loc. cit. at 350 (per Lord Porter) 
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type of case. Even in its supplemented form, the principle 
serves only to indicate with finer accuracy the question of 
fact that has to be answered. The question of fact revolves 
about the distinction between ‘how’ and ‘what’. The 
drawing of this distinction is not an abstract science; it is 
an art derived from a detailed consideration of the concrete 
facts of each particular case. Certain facts, as listed above, 
are fundamental and of great importance in reaching a final 
decision. 
C. GRUNFELD. 


WAR RISKS IN MARINE INSURANCE 


THE two world wars have given rise to much expensive litiga- 
tion, not the least important of which has been that between 
marine and war risk underwriters of property at sea. The 
cases which have reached the House of Lords could hardly be 
counted on the fingers of both hands, and a substantial 
number have been expensively litigated without getting so 
far. Most if not all of this litigation was quite unnecessary, 
if considered in the light of fundamental social requirements, 
but it was inevitable on the basis of the mixed system of 
private enterprise and government control which this country 
made use of in both struggles. 

Maritime war obviously affords a serious peril to property 
at sea, and particularly to that belonging to the nationals of 
a belligerent such as Great Britain, whose life depends on her 
shipping gin earlier times this risk could be effectively 
covere the ordinary market, but the great value of the 
n tisk, in a modern war, and the incalculable nature 
eril, resulted at the earliest stage in the first world war 
decision of the goverument that the State would take 
main part of the responsibility for insuring war risks 
ing the usual marine risks to the market.’ The litigation 
ve referred to followed from this decision, for dispute was 
evitable as to whether many a given casualty was due to the 
ne type of risk or the other. 

From the lawyer’s point of view the cases are of great 
interest in that they involve in an acute form the problem 
of causation, and it is for that reason that a note on the 
recent case of Ocean Steamship Co., Lid. v. Liverpool and 















1 For a more detailed description, see a History of Lloyd's by Wright & Fayle, 
ch. xxii. 


212 MODERN LAW REVIEW Vox. 10 


London War Risks Insurance Association, Ltd., [1946] 1 K.B. 
561 may be of interest. 

The ordinary Lloyd’s policy of marine insurance contains 
a clause excluding war risks, that is the well-known f. c. and 
s. clause. This has been much elaborated on earlier forms 
and in the modern Institute Clauses excludes losses which are 
. the consequences of hostilities or warlike operations’, Since 
this is the risk excluded from the cover granted by the 
normal policy a war-risks policy will grant cover in similar 
terms, and in cases where a vessel is on charter to the govern- 
. ment the charterparty will usually contain a clause framed in 
like words that the chartering department shall take respon- 
sibility for war risks. The cases which have come before the 
. Courts have arisen from all three types of transaction, but the 
. question for decision has always been essentially the same; viz., 
was the loss a ‘ consequence of hostilities or warlike operations ’. 

Curiously enough until the instant case little importance 
has been attached to the word ‘consequences’ in this 
„expression. It is true that in the first case in which the 
. clause was discussed, Jonides v. The Universal Marine Associa- 
tion (1868), 14 C.B. (n.s.) 259, Brett, K.C., in argument drew 
a distinction between a consequence and an effect, but the 
Court rather brushed this aside and treated the matter entirely 
as one for applying the causa prowima rule of construction. 
From that time ‘ consequent’ has been assumed to be the 
equivalent of ‘ caused by’; so in Pink v. Fleming, 25.Q.B.D. 
.896, where the cover granted was against ‘ consequences of 
collision *; and so in the important series of cases arising from 
the first world war as The Petersham and The Mati 





aa 1921] 
1 A.C. 99, and so in the authoritative exposition B usa 


proxima. in The Cowwold, [1942] A.C. 691. The p 
taken is well summed up by the editors of Arnoud's; À. 
Insurance, which is, of course, the leading textbook, w., 

: tey say of the cases in which this matter has been discuss, 
‘it is established that the rule as to proximate cause applit 
en equal stringency to' these cases, and that the wort 

** consequences ”’ has regard only to the immediate and nob, 
the remote causes of a loss’. 


It might accordingly seem rather late in the day to‘ suggest i 


-a new: approach to this matter, but that is what Scott, L.J., 
has had the ingenuity and boldness to do in the instant case. 
The cover granted to the plaintiffs was against ‘King’s 
enemies’ risks and war risks, including the consequences of 
warlike operations by or against the King’s enemies’. The 





l 


APRIL 1947 NOTES OF CASES 213 


form of words used in other cases has not heen quite the same, 
cf. The Coxwold (supra), when hostilities and warlike opera- 
tions appear in a different clause from the words ‘ conse- 
quences of hostilities and warlike operations’, but broadly 
speaking the object of the draftsman appears to have been the 
same, 

The fact that both war risks or warlike operations and 
also the ‘ consequences’ thereof appear in the cover has from 
time to time been commented upon, but it has been rather 
easily assumed that the draftsman added the latter words 
cù abundanti cautela (ci. per Lord Wright in The Coxwold 
at p. 707). It seems more probable, however, that being 
mindful of the causa proxima rule he was deliberately aiming 
at a wider set of risks than mere war risks. An enemy 
torpedo is an obvious war risk, but if a vessel after being 
struck by one goes ashore in only moderately rough weather 
there, may be much difference of opinion as to whether the 
Jer %.is proximately caused by the explosion of the torpedo 
3. £ Leyland Shipping Co. v. Norwich Union Fire Ins. Society, 
3] A.C. 350). If, however, the damage to the vessel can 
garded as caused not by the torpedo but by a conse- 
se of a warlike operation, i.e., the going ashore, then the 
___ton that the war risk insurers must pay is much more easily 

hed. Certainly the effort to give a common-sense appli- 
tion to the cover afforded by the war risks clause has put 
strain upon the causa prowima rule from which it may 
ever recover. 
, In the instant case the vessel carrying important war 
supplies of a very heavy character, such as a tank bridge 
s on a North Atlantic voyage during the winter. 
weather caused the deck cargo to break loose so that 
tch covers were damaged and the hold became flooded. 
master, in order to avoid submarine attack, maintained a 
ag course at a high rate of speed so that more water 
me into the hold causing further damage. 

It was contended on behalf of the war risk insurers that 
his damage was proximately caused by a normal peril of 
the seas, viz., the heavy weather and the sea water coming 
on board. In the view of the trial Judge and of the majority 
of the Court of Appeal the damage was brought about by the 
combination of deck cargo, zigzag course and high speed which 
were the consequences of the warlike operation on which the 
ship wgs engaged. 


Ul 
uor 
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Scott, L.J., however, approached the matter in a some- 
what different way. Treating the ‘consequences of warlike 
operations’ as a different peril from that of war he found 
that the breaking loose of the deck cargo, the zigzagging 
and the high rate of speed were all consequences of the war- 
like operations upon which the vessel was engaged. The 
question, therefore, resolved itself into the comparatively 
simple one whether the damage resulting was proximately 
caused by these consequences. As regards the deck damage 
there could be no question. As regards the damage caused 
by the sea water in the holds, he considered that on the 
common-sense view of causation which the House of Lords in 
The Cowwold (supra) held must be taken in these cases, this, 
too, could properly be regarded as caused by a consequence 
of warlike operations. 

In Scott, L.J.’s view his reading of the law is in no way 
inconsistent with the earlier cases, but it must be confessed 
that not only were these concluded on a different ratio 
decidendi, but that it would appear, to the author of this 
note at any rate, that if his reasoning had in fact been adopted 
earlier the decision in The Matiana, if not also in The Peter- 
sham (ubi supra) must have been different. 

C. 


THE ADVANCEMENT OF RELIGION 


THE intricacies of the law of charitable trusts are well illus- 
trated by the following three rules concerning gifts to the 
incumbent of a church for the time being : — P i 

1. A gift ‘to the vicar of a parish’ is a valid charitabl 
trust. 

2. A gift ‘to the vicar of a parish (for parish work) 
not create a charitable trust and therefore fails for uncerta 

8. A gift ‘to the vicar of a parish for his work in 
parish °’ is a valid charitable trust. 

The second rule is explained by the fact that parishi woi 
comprises in addition to the strictly ecclesiastical duties of 
vicar (which alone are contemplated in the first rule) various 
benevolent functions which a vicar normally undertakes. In 
view of the recognised distinction between ‘ charitable’ and 
‘benevolent’ purposes, parish work may thus .comprise non- 
charitable activities. 

It might be tempting to confine the privileged character of 
a charitable trust to gifts simpliciter to vicars, but the 
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decision in Re Bain, [1930] 1 Ch. 224, where a gift to a vicar 
‘for such objects connected with the Church as he shall think 
fit’? was upheld, proves that the addition of directions to the 
appointment of the trustee cannot of itself be fatal to the 
trust for the advancement of réligion. It must depend on 
whether these directions enlarge the range of purposes for 
which the fund may be spent beyond the strict duties of a 
vicar. f 
- In Re Simson, [1946] 1 Ch. 299, a gift ‘to the vicar of 
St. Luke’s Church, Ramsgate, to be used for his work in the 
parish’ had to be considered. Mr. Justice Romer construed 
this direction, as it were, by instalments. He pointed out 
that if the last nine words had been omitted, the gift would 
fall under the first of the above three rules and thus be valid. 
If only the last three words had been omitted, the gift would 
still be good, the words ‘ to be used for his work.’ would be 
an ‘indication by the testatrix ex abundanti cautela that the 
property was not to vest in the vicar for his own personal 
use’. The last three words ‘in the parish’ indicated that 
the gift was not to be employed in the performance of the 
vicar’s strict duties outside the parish. The directions of the 
testatrix did, therefore, not enlarge but narrowed, in the local 
sense, the range of permitted purposes. In formal logic, this 
reasoning may be unobjectionable. There is even a possibility 
that the testatrix in this case, as distinct from Re Ashton, 
[1989] A.C. 480, where. money was left ‘for parish work’, 
only contemplated ecclesiastical duties to the exclusion of 
merely benevolent activities., The distinctions, nevertheless, 
seem too subtle and the law-on this subject unreal. 
It may be answered that Re Ashton and Re Simson are 
decisions € on questions of construction only and that the above 
. three “ules are not rules of law but of construction. But this 
answer ignores . ‘the difficulty of separating questions of law 
question”, of fact or of construction in equity where 
ere is ar~ nost irresistihle-+-ndency to treat a decision on 
point ‘sonstre~* saying down a binding precedent. 
tee ee - «porated in expositions of the law and 
; -e No draftsman would: be willing to risk 
3 ree) vicar ‘for parish purposes ” on the ground that 
- .» was merely a decision on a point of construction 
*- 4, particular will then before the Court, and rules corre- 
. ` sponding to those stated at the beginning of this note will 
. be found in most treatises on Equity. 
-The subtleties of the law on this subject would be swept 
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aside if the Courts would be willing to abandon the distinction 
between the ecclesiastical and social duties of ministers of 
the Church. But this distinction is inevitable as long as the 
difference between the legal and natural meaning of ‘ charit- 
able’ is maintained, since the social duties of a minister of 
the Church comprise charitable, in the sense of philanthropic 
or benevolent, activities to which the privileges of a charitable 
trust are denied, 

Where it is desired to encourage private support for the 
maintenance of institutions of public utility by various 
privileges, such as exemption from taxation, it is inevitable 
that strict tests should be adopted to prevent abuse of these 
privileges. Hence the distinction between ‘ charitable’ and 
“benevolent ’. Once it is realised that the community has 
assumed full responsibility for public welfare, those privileges 
of charitable trusts which are-meant to encourage private 
bounty become superfluous. The. disappearance of these 
privileges of charitable trusts founded by private bounty 
removes the need to guard against their abuse and a more 
liberal definition of charitable can safely be adopted. 

This stage has not yet been reached. But the direction 
in which the institutional life of this country is moving has 
been clear for some time and the substitution of public for 
private charity has gone sufficiently far to give an air of 
unreality to the three rules set out above which reflect the 
character of a period preceding that of the modern welfare- 
state. 

J. UNGER. 
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REVIEWS 


CONSTITUTIONAL Law. By E. C. S. WADE and G. GODFREY 
Punues. (London: Longmans, Green & Co. Third 
Edition. 1946. xxv and 474 pp. 25s.) 


Tur authors are to be congratulated on the considerable 
improvements which the third edition of this textbook shows 
over the previous editions. They have been wise in their 
decision to rewrite much of the text rather than to make 
numerous insertions which, because of the volume of new 
material, would have rendered the book awkward to handle. 
As it is, the book is well arranged and convenient to use for 
reference. The extent of new material can be measured by the 
fact that of the six pages of statutes from a.D. 1101 to 1945 
one is needed for the years 1989 onwards. So many and 
various are the changes of that period that it is specially 
valuable to have them properly included. It is to be hoped 
that the authors will continue to keep the work up to date. 
The improvement is also due to an ampler treatment of that 
field of general principles and of the working machinery of 
government which links the legal with the political science 
aspects of the subject. 

The book is appropriately described as an outline of the 
law and practice of the constitution. It deals with general 
principles such as the separation of powers, Parliamentary 
supremacy, and the conventions of the constitution. It also 
covers Parliament, the Executive, the Judiciary, Local_ 


Government, Administrative Law, the British Commonwealth > _ 


and Military Law. ‘There are chapters on freedom of the f 
person and of discussion, emergency powers, Church and State. 
Useful appendices are given on legislative forms and, the forms , 
of statutory orders. | 
Two dilemmas face the authors of a book of this character. ` 
One is how to be adequate without being exhaustive. Th; 
been well met, although the chapter on the civil service n 
be expanded. The other is how to deal with matters Ww 
are the outcome of dynamic social forces, and which histor 
treatment shows to be subject to tendencies of developme 
or change, without entering too much into their history « 
attempting that description of economic and social backgrouna 
sometimes necessary for their full understanding. This also 
implies a selection of facts in more than a narrowly legal 
perspective. The section on independence of the judiciary, 
which gives the bare legal facts without mentioning that party 
Jeaders in the guise of Ministers make the appointments, 
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illustrates the difficulty. The student of government needs to 
know those facts, but cannot be content with them. In giving 
them, this books performs a service to him as well as to the 
student of constitutional law, always assuming that neither 
regards the outline as the whole flesh and blood of the 


` constitutional body. 
H. R. G. GREAVES. 


Tue Epucation Act, 1944. By ALFRED E. EKIN, B.SC., LL.D. 
(London: Pitman. 1944. xxxviii and 396 pp. 80s. net.) 


Turis work ïs a reprint of the Education Act, 1944, ‘ with 
explanatory notes’. It also reprints selected sections of other 
Acts, which the author hopes ‘ may be helpful in getting to 
understand the references thereto’ in the main Act, certain 
official circulars, and extracts from the author’s previously 
published articles on education. An unusual feature of the 
commentary on the Act is the reproduction of passages from 
the Parliamentary debates relating to particular sections. It 
is hardly necessary to dwell on the dangers in a legal work 
of such a method of explaining statutory provisions, but it 
may be doubted whether it is any more desirable or useful in 
a work intended primarily for administrators. It is rightly 
stated (at p. 246) that ‘ many of the interpretations or defini- 
tions given in this section 114 will be found to be of great 
assistance in the interpretation of various sections of the Act v 
The key to the understanding of a long and complicated Act 
is frequently to be found in the interpretation section, and for 
this reason it is regrettable that the reader is not assisted by 
constant cross-references to it in the notes on the sections. 
The vitally important amending Act of 1946 came too late to 
be noticed, but this is often the result of producing a com- 
mentary ħot on the heels’ of new legislation. One advantage of 
an author’s taking time to consider is the opportunity thereby 
afforded of incorporating the amendments which frequently 
have to be made shortly after the coming into force of a major 
reform. 


Ww. H. D. W. 
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WURTZBURG’S Law Rerartıne to Burmpine Societies. Ninth 
edition by G. W. Kwnow1es, M.A., Barrister-at-Law. 
(Stevens, and Sweet & Maxwell. 1946. xxx and 
893 pp. 25s. net.) 


Tms is a new edition of a book useful to building societies’ 

__ —Sicials and lawyers engaged in building society work. Its 

J ,tincipal advantage is that it gathers together in handy form 
e 
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the various statutes and regulations concerned; indeed, no 
less than 185 pages are taken up with appendices of statutes, 
regulations and forms. On the other hand the lawyer who 
turns to it for guidance on detailed points of difficulty (e.g., 
under the Building Societies Act, 1989) is likely to find it less 
satisfactory. 

The main alterations in the new edition are separate 
chapters on Additional Security and on Unions and Transfers 
of Engagements, and the arrangement of the chapters has 
been improved. In revising the text the editor appears to 
have overlooked that the Middlesex Deeds Registry is happily 
now .defunct (p. 181). 


Tue Mystery or ‘Perer THE Painter’. By J. P. Eppy, 
K.C. With a Prefatory Note by Eveleigh Nash and a 
Foreword by Sir Philip Gibbs. (Stevens. 1946. 82 pp. 
8s. net.) 


Tuis is a very short description of an interesting chapter in 
London’s history—the Sidney Street siege. It adds little— 
except some photographs—to our previous knowledge or to 
Mr. Winston Churchill’s well-known account. 


COMPARATIVE Law. An Introduction to the Comparative 
Method of Legal Study and Research. By H. C. 
GUTTERIDGE, K.C., Bencher of the Hon. Society of Lincoln’s 
Inn, etc. (Cambridge University Press. 1946. xvi and 
208 pp. 12s. 6d.) 


Ir is undisputed that comparative legal studies have for long 
been neglected in this country. It is less clear what the reasons 
for this neglect are. The legal literature of the seventeenth 
and eighteenth centuriés shows that the peculiar ‘character 
of the English legal system, and the differences \petween 
this system and the contemporary civil laws, might. have 
encouraged rather than impeded comparative research. -It is 
possible ‘that the lack of comprehensive treatment of the 
functions and the value ‘of comparative jurisprudence has 
been one of the causes. If this is so, Professor Gutteridgé?s 
masterful summary of all that can be said on these two. 


correlated topics should remove at least one of the stumbling > 


blocks. No more powerful incentive to comparative legal 
studies could have been provided than this book into whose 
. pages are crammed the wisdom and experience of one of the 
most distinguished legal scholars of our times. 

This book is a book on comparative law—it is not a com- 
parative law book. Its aim is not to compare English legal 
institutions with the legal institutions developed elsewhere 
It seeks to clarify the methodological aspects of comparative 

e 


: 


{ 
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studies and to ascertain the function that the results of 
such studies can perform in the fields of legal reform, legal 
research and legal education. It answers the question why 
comparative jurisprudence is a useful tool of legal science 
and how research in comparative jurisprudence must be con- 
ducted. No more appropriate subject could be found for the 
first volume of the new series of Cambridge Studies in Inter- 
national and Comparative Law. 
Professor Gutteridge rightly considers comparative law as 
a method of study and not as a distinct branch of law. Every 
branch of the law can be studied by the comparative method. 
Comparative jurisprudence differs from other approaches to 
law not by the topic which it investigates, but by the 
~ uexthod which it uses to investigate the same topics that 
aN branches of legal science investigate. Whether one 
ay} uthe specific approach of the comparative lawyer a 
youviq or merely a method, is of little importance. The 
syse} oAubdivides comparative Jaw into descriptive and 
Surptaoid “parative Jaw. The former comprises comparison 
-u1ə403 Arejose of providing information only, such as tabular 
ay} ur yIOM Statements of certain branches of law. The 
uoryisodoid puyum et Romanarum. legum is one of the oldest 
14u39 94} UO AAbellen zum International Recht one of the 
soido} yons jo 4séthis type of comparative research. Applied 
aatyereduioo 239} ch on the other hand denotes the deeper 
knces, made with a definite scientific or 
Professor Rabel’s Warenkauf or Professor 
the Law of Arbitration constitute examples 
Of comparative legal studies. There have been 
attempts at subdividing the province of com- 
Although they were sponsored by names like 
Lambert and Wigmore they have failed to find 
recognition. It is doubtful whether the author’s 
es will meet with a better fate. What he styles 
tive comparative law is little else than comparison 
ed either to very simple subjects or in a very elementary 
ner. Applied comparative law, on the other side, is 
mparison carried out with all the resources that scholarship 
ffers. The difference is one of object or one of degree. To 
make it the basis of a methodological distinction is as little 
possible as it would be to derive a similar subdivision from 
the difference between Everyman’s Lawyer and Pollock’s Law 
of Contracts. Not infrequently it will be necessary to make a 
further distinction. Many works belonging to the category 
here styled ‘ applied comparative law’ are in effect studies in 
which the comparative method has merely furnished the 
material for conclusions, while the conclusions themselves are 
drawn by different methods. These methods may belong to 
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the field of legal history, legal sociology, analytical juris- 
prudence or—last, not least—of legal deontology (often and 
perhaps better designated as ‘ critical jurisprudence’). It is 
important not to overlook this distinction, because the degree 
of certainty of the results that can be obtained depends upon 
the method that is applied. 

It is a common fault of specialists and pioneers that their 
enthusiasm for their particular type of work leads them to 
attaching an importance to it which it does not deserve. 
Nothing in Professor Gutteridge’s book exposes him to this 
reproach. No more restrained and no more convincing 
appraisal of the value of comparative law can be imagined 
than his. If he can be said to have erred at all he has done 
so in understating rather than in exaggerating the value of 
the method for which he pleads. The understatement, it is 
submitted, can be found in two respects. Comparative law 
in the humble opinion of the present reviewer can be usefully 
extended to topics in respect of which Professor Gutteridge 
is unduly sceptical and it can be made useful for at least two 
more purposes than he has mentioned. Examples for the 
first of these propositions are comparative investigations of 
contemporary methods of transfer and hypothecation of 
immovable property or of contemporary family laws. Prac- 
titioners who specialise in international legal relations are not 
infrequently forced to investigate questions of this kind. 
They are only too grateful for any help thay 
scholar can give them. The scientific inter 
has been proved inter alia by Hedemann’s wo 
European systems of land transfer. The sec 
is borne out by the need of comparative lega 
service of international administrations and of mili 
ments in occupied territories. The necessity o 
an international civil service for the administrat 
of UNO is now often discussed. If there is to be a lega 
of this service, its members will have to be trained 
methods of comparative law: otherwise none of them 
understand the language which his colleague speaks. 
more pressing is the need for comparative lawyers who ci 
serve with military governments in occupied countries. It ¥ 
no overstatement to say that anybody who is not to some 
extent a comparative lawyer will do more harm than good in 
the services of the legal service of such a government. It 
would be easy to give a long list of the blunders that have 
resulted wherever an occupying power has failed to under- 
stand the nature and functions of the law of the land which 
it was administering. 

The author’s chapter on ‘Comparative Law and Legal 
Education °’ furnishes the answer to the question how such 
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Fibrosa Case when ‘ considerable work’ had been done by 
the defendants upon the machines. And is it still true to say, 
as the text states on p. 286, that the dissolution of a contract 
by frustration does not affect any specific right already acquired 
under it? That is surely precisely the doctrine that was 
negatived by the House of Lords. Again, even if Whincup v. 
Hughes and Ferns v. Carr, both cited as authorities, can 
survive the Fibrosa Case, they seem to be overruled by the 
1943 Act, s. 1 (2). We hope that Professor Winfield will one 
day help us to unravel these and similar difficulties which are 
now inherent in this branch of the law. 

In perusing the book, a few points occurred to us, which 
we will note here. On p. 83, Danziger v. Thompson (and the 
discussion of the case in 61 L.Q.R. 180) might have been noted. 
R. v. Cory Bros. is cited (p. 94, n. 8) for the proposition that 
a corporation cannot be indicted for manslaughter, but in R. v. 
I.C.R. Haulage, Ltd., [1944] K.B. 551, 556, the Court of 
Criminal Appeal said that, ‘if the facts of Cory came before 
the Court today, the result might well be different’. It is 
interesting to read Pollock’s remark that ‘ a corporation cannot 
commit a real crime’, but can it be maintained that this is 
still the law? If so, many of us will have to rewrite our 
lectures, which we have only just altered in deference to the 
Court’s views in the I.C.R. Haulage Case. On p. 110 we were 
puzzled by the footnote 263, which refers to R. S. C., Crd. 3 
and Crd. 15: for these read Ord. in each case. On p. 114 a 
line has dropped he text four lines from the bottom 
of the page. Sg wrong with the note on 
p. 60: the ref 8 L.Q.R. 82-95; the 
note at 51 L 
be inserted from the 
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_ Supreran Daso AND Practica, JupemenT. By Morris 
GALL. (New York: Kings Crown Press. England: 
Oxford University Press. 95 pp. 10s. net.) 

< In this interesting essay Mr. Gall sets himself to investigate 
the relationship between the judgments of Courts of law, and 

-the practical judgments of everyday life. He comes to the 


i+ _conclusion that there is no fundamental difference between 


them, and deduces from this that by training himself, of 

course within reasonable limits, to come to his decisions upon. 

. Judicial lines the ordinary -citizen will much. improve the 

-` - quality of his judgment, and, thereby add to the progress ' of 
d. 


~ ma 


>- or not the lawyer who has takeg 
.. success of his work seer gues 


The process of the investigation is of considerable interest 
_. to lawyers because Mr. Gall derives his thesis from an analysis 
of the methods of Justice Holmes, and is considerably 
‘influenced, perhaps too much so; by Jerome Frank and‘ the 
‘realists. Although he does not throw any new light on the 
work of the great jurist he gives a succinct and very readable 
account of his philosophy and methods which should be of 
particular value to the average reader. in this country. 
_-Holmes recognised that judicial decisions give effect to the 
successful among warring social forces,- and much of this 
essay is concerned with the analysis of the process. - Many of 
the more momentous decisions of practical life result from 
similar conflicts of interest, but it may be doubted whether a > 
training in judicial methods is of much assistance to the 
statesman who is concerned to make Indeed, whether 
affairs makes a 
on the chanee—— 
. brought him 








of his possessing otha 
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THE NEW PUBLIC CORPORATIONS 
AND THE LAW 


1. BACKGROUND AND GENERAL CHARACTERISTICS OF THE 
PUBLIC CORPORATIONS 


Tse Public Corporation is emerging as the chosen legal 
instrument of the Labour Government for the public control 
of basic industries: in an economy still based on private 
enterprise. 

The publie—eerporation is not a novelty either here or 
abroad. In this arent he institutions which might, with 
greater or lesser justification, be described as public corpora- 
tions have developed since before the first world war: and 
especially between te two wars.” Some of these are now 
being replaced by p@blic corporations of the new pattern. 

Abroad, the poration has appeared in different 
countries and fo s value and its elasticity can be 
gauged from t s been adopted in the Socialist 
ond entirely omic system of Soviet Russia 


f the United Sics: 
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trusts enter into contractual and other legal transactions, and 
legal disputes between them are settled by State arbitration 
which appears to have developed principles of mixed contract 
and administrative law.* 

In Germany the public corporation appears in two forms. 
One, which cannot be described as a genuine type of public 
corporation, is the undertaking organised in the form of a 
joint stock company and governed by company law, with 
the State or other public authorities holding a controlling or 
substantial interest as shareholder.* A more genuine form of 
public corporation was devised when the Dawes Plan 
constituted the German State railways as an independent 
commercial company, under a control board with allied 
participation, charged with reparation obligations and 
separated from the State budget. 

By far the most highly developed and instructive type of 
public corporation for the British lawyer is the Tennessee 
Valley Authority (T.V.A.), one 6f_the-greatest triumphs of 
the public corporation as an institution of public control in a 
non-Socialist economy. It will frequently be referred to for 
comparison. 

Finally, the international public corporation i is the obvious 
legal form for the functional inter nal institutions con- 
stituted by a number of differ ents. Thus, both 
UNRRA and the Internatio Fund are consti- 
tuted as international publi 














fact that it ha 
tate-controlled eco 
the capitalist system ¢ : 
viet Union proceeded, only a few years after the 
on, to develop the institution of the State Trusts * 
running of major industrial State enterprises. These 
are constituted as autonomous legal units; they received 
r charter from the Supreme Council of National Economy, 
ich also appoints the members of the board ; they have two 
ypes of capital assets which roughly correspond to the 
distinction between fixed and floating assets of British com- 
pany law. The fixed assets belong to the State, the floating 
assets belong to the trusts. That is to say, they are State 
property at one remove and can be freely disposed of. The 


















1 Such as the Port of London Authority, 1908 (P.L.A.). 

2 A descriplion and critical analysis of the then existing Public Corporations 
will be found in Lincoln Gordon's Public Corporations, 1937, and in Pais 
Enterprise (cd. Robson), 1937. 

3 The first decree was of April 10, 1923. 
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General Characteristics of Public Corpora 


While the idea of an autonomous corporation perso 
sible not to private shareholders but to public auth 
thus commended itself to the most diverse legal and 
systems, the structure and characteristics of the 

corporation are inevitably determined by the difference in 
legal, and constitutional systems in which they are establish 
The objective is given in President Roosevelt’s classic sum! 
mary (in his message to Congress in 1988 recommending the 
formation of the T.V.A.): ‘Clothed with the power o 
Governments but possessed of the flexibility and initiative of 


4 Cf. Schlesinger, Soviet Legal Theory, pp. 187-189, 247. 
5 This is known as ‘Mixed Public Enterprise’ (Gemischt-Wirtschaftliche 
Unternehmung). 
6 Cf. Friedmann, ‘The International Public Corporations’, in 6 Mov.U.Rev., ! 
p. 185 et seg., and World Unity Booklets No. 2 (Michael Joseph, 1946). 
° 
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purposes, to distinguish between the two types of public 
corporation. There is, firstly, the industrial or commercial 
public corporation proper. It is represented so far by the 
National Coal Board, the Electricity Authority (and the 
Area Boards), the Transport Commission and the Airways 
Corporations. These public corporations are designed to run 
an industry or public utility according to economic and com- 
mercial principles but in the public interest. There is, secondly, 
the social service corporation; it is designed to carry out 
a particular social service on behalf of the Government. This 
type of public corporation is represented by the New Towns 
Development Corporations, the Regional Hospital Boards, the 
Central Land Board and the Agricultural Land Commission. 
But there are variations within this type. Some show closer 
affinity to the commercial type than others. 

As will be seen from the subsequent analysis, the two types 
of public corporation differ greatly in regard to ministerial 
control, finance and probably also judicial supervision. The 
commercial corporation is essentially independent in its 
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The relevant clause in the Coal Industry Nationalisation 
Act is typical: ‘The Board shall consist of a chairman and 
eight other members. The chairman and other members of the 
board shall be appointed by the Minister of Fuel and Power 
. . . from amongst persons appearing to him to be qualified 
as having had experience of, and having shown capacity in, 
industrial, commercial or financial matters, applied science, 
administration, or the organisation of workers ’.’ 

While-in some cases the qualifications of the persons whom 
the Minister should appoint are specified, he is left complete 
discretion in others. Some Acts specify groups or authorities 
which the Minister has to consult before appointment.? 

The Minister is usually given power to make regulations 
with respect to the tenure of office of the board. A standard 
practice is undoubtedly developing in this field.*° Neither the 
members of the board nor the staff of the public corporation 
are civil servants. The appointment is for a definite term and 
‘upon conditions as determined by the Minister with the 
approval of the Treasury. Members of the boards may resign 
or be dismissed by the Minister, in cases specified in the regula- 

















of the latter do not ta 
not a charge on the vote. The former ar 
t of a departmental budget and therefore 
er public auditing control. The social service 
my in a far more direct sense, a prolonged arm 
ecutive. This may be of importance for the limits 
l ultra vires control. 





2. ORGANISATION AND CONSTITUTION 
Appointment of Board 


m al cases the boards are appointed by the competent 
Minister, who is not tied by any consideration of representative 
interests in his choice. Appointments have in fact been made 
throughout on an independent, non-party and non-political 
basis, though the different members naturally represent various 
walks of life and experience.” 
9 In the National Coal Board, for example, the various members have been chosen 
with regard to their technical knowledge of the Coal Industry, administrative 


experience, Trade Union and Labour Management experience, ctc. 
° 













or servant in an organisation of workpeople. 
a general power of dismissal in the case of con 
duty (such as absence from meetings of the b 
than six months consecutively and unfitness 
office or incapability of performing the duties). I 
respects the discretion lies with the Minister, who 
power to approve exceptions, for example in reg 
membership of a company or of a workmen’s organis 
It is to be hoped that he will not normally approve excepti 
A necessary and wholesome provision in the regulations is t 
obligation laid upon every member of the board to disclos 
to the Minister full particulars of any interest held either 


2 Section 2. Similar clauses are found in: Civil Aviation Act, s. 1; New Towns 
Act, s. 2; National Health Service Act, Sched. III; Blectricity Bill, s. 3; 
a Bill, s. 1; Town and Country Planning Bill, s. 2; Agriculture 
Bill, s. 65. 

2 E.g., the University Medical Professional Organisation and Local Health 
Authorities which are to be consulted in the appointment of members to the 
Regional Hospital Boards. Cf. Third Schedule to National Health Service Act. 

3 Cf., for example, S.R. & O., 1946, No. 1094, regulating appointments to the 
National Coal Board, in pursuance of s. 2, Coal Industry Nationalisation Act. 
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directly or indirectly in any business similar to that carried 
on by the board. This includes interests in board contracts 
and membership of any firm interested in such contracts. 
It has been customary to provide for ‘ staggered ” appoint- 
ments so that terms of office of the different members of the 
board shall not expire simultaneously, to the detriment of the 
continuity of its administration. It is likely that this practice 
will be continued. <i ` 

No provisions have. so far been laid down in regard to the 
selection and appointment of staff.~ It is obvious that, as 
public corporations increase in number and importance, certain 
-actices will have to be developed in regard to 
` security of tenure, status and conditions of 
.. What is needed is a commercial public service 
iinis he Civil Service.* 
























IDITIONS OF EMPLOYMENT 


provisions as to the recruitment and 
nel of the public corporations, all the 


conditions of employment--and service. 
on is repeated, in almost identical form, in 
shall be a duty of the board to enter into 
organisations appearing to them to represent 
rtions of the persons in the employment of 
of any class of such persons, as to the board’s 
vith those organisations agreements providing for 
ishment and maintenance of joint machinery for 


t constituting the T.V.A prescribes that ‘in the appointment of officers 
e selection of “employees for said corporation, and in the promotion of any 
oyees or officers, no political test of qualification should be permitted or 
en consideration, but all such appointments and promotions shall be given 
nd made on the basis of merit and efficiency’ (s. 6). This has beer rigidly 
adhered to, ‘and the T.V.A. has, in the more than thirteen years of its 
existence, trained and developed a highly efficient type of public service personnel. 
Though it does not hold examinations comparable to the Civil Service Commis- 
sion, it invites applications from colleges and other institutions including 
professional organisations. The personnel department keeps detailed records. 
In the words of Finer (The T.V.A. Lessons for International Application, p. 189): 
‘The T.V.A. approaches business rather than Civil Service practice in, the 
appointment of its personnel’. Robson (Public Enterprise), on the other hand, 


recommends integration of the personnel of the public corporation with- the 
regular Civil Service including examinations. Examinations and’ a clear public ~~ 
status may well prove necessary as public corporations develop; but integration 


with the Civil Service would probably be a danger to the special character of 
the public corporation, 
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(a) the settlement by negotiation of terms and conditions of 
employment, with provision for reference to arbitration in 
default of such settlement in such cases as may be determined 
by or under the agreements; and (b} consultation on (1) con- 
siderations relating to the safety, health and welfare of such 
persons, (2) the organisation and conduct of the operations in 
which such persons are employed and other matters of mutual 
interest to the board and such persons arising out of the 
exercise and performance by the board of their functions.’ * 
This means that the different boards of the public corpora- 
tions are put in the same position as employers or employers’ 
‘organisations for the purpose of the collective 
machinery. Employees will be represented b 
unions most representative of their particul 
industry. The whole machinery gradually 
organisation of industrial labour con 
establishment of joint industrial and wa 
to the Industrial Court, etc., will ap 
industries. There is, of course, a deep 
in that the boards, as employers, indirec; 
should. therefara ndare likely 
principles of labour and wages policy 
of the day favours; for general direction: 
doubt within the powers of direction of the 
Legally, however, the difference will not 
some time. The boards of the public corp 
same position as the management of any pr 
For purposes of collective bargaining it will be a 
that the employer in this case invariably represent’ 
industry. 
























Among the commercial public corporations it is o 
airways corporations which are faced with a certain a 
of competition from private enterprise. The Civil Avia 
Act therefore provides that, except where conditions 
regulated by another enactment, by a collective agreement o 
by the decision of a joint industrial council, any independent 
undertakings providing air transport services or carrying out, 
other forms of aerial work shall be compelled to adopt terms 
and conditions no less favourable for persons engaged in 


5 Section 46, Coal Industry Nationalisation Act: cf. x. 99, Transport Bill; s. 73, 
Electricity Bill; s. 19, Civil Aviation Act. 
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comparable work than are observed by the three airways 
corporations, or, where they are not all engaged in the same 
kind of work, by at least one of them. Disputes of the 
questions arising from this are to be submitted by the Minister 
to the industrial court for settlement. 

This provision illustrates a particular aspect of the growing 
tendency to make the conditions of labour as agreed between 
the most representative sections of the industry on both the 
employers’ and the workers’ side, binding upon the whole 
industry.° 

Some of the Acts further contain specific provisions on 
pension schemes. The working out of such schemes is left to 
regulations to be made by the Minister. In this connection 
provisions are made for the maintenance of any existing 
pension rights for staff taken over from nationalised under- 
takings.’ - 
























and legal importance give 
‘hich take over nationalised 
rise the right to terminate-certain-—— 
pnal service. The genéral principle is 
rations succeed ‘fo contracts privately ` 
gs which they have taken over. The 
sr, been given limited rights to get rid of 
They have the right of disclaiming 
ing contracts of personal service é where the 
Phe case may be, the variation of any agreement 
. was not reasonably necessary for the purposes 
the activities of the body to which it relates, or 
ct of unreasonable imprudence on the part of the 
28 
such cases the agreement is deemed by law to have been 
trated on the date of the transfer and the parties to have 
Fen discharged from their further performance. 

This provision is not likely to have any practical significance 
in regard to collective agreements between the private manage- 
ments and employers’ organisations. It is aimed at certain 


6 This was well developed in pre-Nazi German labour law where collective 
agreements could be made binding upon the whole industry. For Swedish law, 
ef. Adlercreutz, 10 Mop.l.Rev. 150. 

7 Cf., in particular, ss. 102-104, Transport Bill; also s. 20, Civil Aviation Act; 
s. 48, Electricity Bill; s. 37, Coal Industry Nationalisation Act. 

% Section 15, Transport Bill. Cf. s. 7, Coal Industry Nationalisation Act, in 
connection with Second Schedule to the Act and S.R. & O., 1946, No. 1946. 
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® See further below. 
1 This seems another example of needless diversity in terminology. 
2 See s. 4, Coal Industry Nationalisation Act; s- 6, Transport Bill; s. 7, Wlectricity 


Bill. 
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' competent. They are to make annual reports to the Minister, 
who shall lay them before Parliament. The members of the 
councils are not full-time officials or employees. But provision 
is made for a full-time staff of such councils whose remunera- 
tions are determined by the Minister with the approval of the 
Treasury. There are some strange and apparently unnecessary 
inconsistencies in the constitution of the different committees. 
Thus, the Coal Act lays down that the two Consumers’ 
Councils shall consist of persons appointed by the Minister ‘ to 
represent the board’. A similar provision does not exist in the 
case of the three Transport Users’ Consultative Committees. 
The function of these committees to represent the section of 
the consuming public concerned (including industry) in a 
position of independence of the board, and with full power to 
criticise it, seems incompatible with its representing the board. 
-On the other hand, the Transport Bill does provide that the 
full-time officers and servants of the consultative committees 
are to be provided ‘by the Transport Commission itself 
(section 7 (7)). The Coa Industry Nationalisation Act, on the 
other hand, provides that clerks, officers and staff are to be 
furnished by the Minister, with the concurrence of the 
Treasury. This is both more logical and more sensible if the 
consumers’ councils are to have a position of independence 
towards the boards: These advisory councils may acquire a 
twofold constitutional and sociological significance: firstly, 
they represent a first big step in giving organised representation 
to consumers. Secondly, they may develop into a new type 
of public authérity somewhat akin to a Permanent Royal 
Commission /and fulfilling functions similar to those which 
tliamentary committees have in relation to Govern- 
ment departments. They are, however, strictly advisory in 
character. The Minister may accept or reject their advice 







altogether different institution is the Air Transport 
Agivisory Council,’ which is constituted in the form of a 
ibunal with a legally qualified chairman and which has the 
function to consider representations from any person ‘ with 
respect to the adequacy of the facilities provided by any of the 
three corporations, or with respect to the charges for any such 
facilities’. The council has a wide discretion in rejecting 
representations which they consider as frivolous, vexatious or 
inexpedient. 


8 Section 36, Civil Aviation Act. 
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Despite its semi-judicial composition, the council has only 
the power to make recommendations to the Minister, and it 
must make an annual report which the Minister shall lay before 
Parliament, together with a statement of any recommendations 
submitted by him in consequence, or any recommendations 
submitted to him by the council. It is difficult to see the 
reason for this fundamental difference between the Air 
Transport Advisory Council and the other advisory councils. 
Both are advisory, but both may have to deal with such matters 
as charges for goods and services. Nor is it apparent why the 
Air Transport Advisory Council should be constituted in the 
form of an administrative tribunal. 


4. FUNCTIONS AND POWERS OF THE CORPORATIONS 


A comparison of the powers clauses in all the relevant Acts 
shows that the legislator has chosen wide and elastic formulas 
giving the corporations almost unlimited scope and discretion.* 
The formulations are, however, far from identical. The 
general pattern is that of setting out the specific texture of the 
public corporation in question. This is followed by provisions 
specifying a number of particular activities which the public 
corporation shall be empowered to carry out, but without 
prejudice to the generality of the powers granted in the section 
as a whole. To this is added a general powers clause of varying 
formulation. Thus, the Coal Industry Nationalisation Act 
provides : ‘ The board shall have power to do, anything and to 
enter into any transaction . . . which in their opinion is 
calculated to facilitate the proper discharge of, their duties 
under subsection (i) (which defines the duty of producing and 
supplying coal) of this section or the carrying on by~them of 
any such activities as aforesaid or is incidental or conducive 
thereto’. The Electricity Bill chooses a slightly different 
formulation: ‘. . . which in their opinion is calculated to 
facilitate the proper performance of their duties under the 
foregoing section or the exercise or performance of any of their 
functions under the foregoing provisions of this section, or i 
incidental or conducive thereto’. This is followed by a specific 
restriction on the powers of an Area Board in regard to the 
manufacture of electrical plant and electrical fittings, which is 
reserved to the central authority. 
The Civil Aviation Act has a different and more complex 


4 Section 3, Coal Industry Nationalisation Act; s. 2 (5), Electricity Bill; s. 2, 
Transport Bill; s. 2 (2), Civil Aviation Act; s. 2 (2), New Towns Act. 
° 


o 
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powers clause. It first defines the duty of the three Airways 
Corporations: ‘to provide air transport service and to carry 
out all other forms of aerial work ...’. It secondly contains 
a general powers clause in the following form: ‘Each of the 
three corporations shall have power, such as hereinafter 
provided, to do anything which is calculated to facilitate the 
discharge of their functions under the preceding subsection or 
of any other functions conferred or imposed on the corporation 
by or under this Act, or is incidental or conducive to the 
discharge of any such functions’. The Act thirdly gives the 
Minister the right to define the previously conferred powers 
for the purpose of keeping the public properly informed as to 
the nature and scope of the activities of the public corporation ; 
but it is added that ‘ Nothing in any such order shall prejudice 
the generality of the powers conferred by the preceding 
provisions of this section’. The Act fourthly specifically with- 
holds from all three corporations the power to manufacture 
air frames or aero engines or air screws. The Act fifthly 
enumerates certain additicnal powers, again without prejudice 
to the generality of the powers previously conferred, to acquire 
auxiliary undertakings,” It lastly authorises the Minister to 
issue an order which limits the powers of any of the three 
corporations, to such ‘extent as he thinks desirable in the public 
interest, by making their exercise dependent on a general or 
special authority given by him. Such order must be laid before 
P wich may annul it within forty days. 

clause of the Development Corporations under 
wns Act is again different. It firstly defines their 
d enumerates a number of specific powers to which 
a general clause in the following form: ‘ To carry on 
siness or undertaking in or for the purposes of the new 
, and generally to do anything necessary or expedient for 
purposes of the new town or for purposes incidental 
hereto’. The Act then specifically excludes the power to 
borrow money (other than ministerial advances under the Act) 
and then authorises the Minister to give directions restricting 
the exercise of any of the powers of the corporation or to give 
instructions as to the manner of their exercise. But it is 
further provided: ‘ Any transaction between any person and 
any such corporation acting in purported exercise of their 
powers under this Act shall not be void by reason only that it 














| 
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was carried out in contravention of such direction unless that 
person had actual notice of direction °.5 

_ The Transport Bill, alone of the laws setting up commercial 
public corporations, defines the powers of the Transport Com- 
mission by way of enumeration, without adding a general and 
elastic clause of the type mentioned before. 

The clauses defining the powers of the non-commercial 
public corporations are markedly different. This is explained 
by their essentially different function as auxiliary organs of the 
Minister in the performance of-a social service. Thus, the 
National Health Service Act provides (section 11) that Regional 
Hospital Boards shall be constituted ‘. . . for the purpose of 
exercising functions with respect to the administration of 
hospital and special health services in those areas’. Section 65, 
Agricultural] Bill, defines the function of the Agricultural Land 
Commission as: ‘ (a) managing and farming land vested in the 
Minister and placed by him under the control of the Com- 
mission; (b) advising and assisting the Minister in matters 
relating to the management of agricultural land and with such 
- other functions as may be entrusted to the Commission by the 
Act’. Certain functions, such as thé acquisition or the disposal 
of land except where specifically placed under its control, are 
excluded from the capacity of the Commission, but a general 
clause similar to those in the Public -Utilities Acts gives the 
commission ‘ power to enter into such transactions and do all 
such things (whether or not involving ay expenditure of 
money) as in their opinion are expedient.for the proper 
discharge of their functions’. These function ae 
much more limited and specific than those of t 
corporation. i : 

The legal implications of this somewhat cheque 
of power clauses will be examined below. 


5. RESPONSIBILITY TO GOVERNMENT AND PARLIAMENT 


(a) Ministerial Powers of Direction 


The most decisive difference between a commercial company 
and a public corporation running an industry or a public 
utility, consists in the power of the Minister to give it policy 
directions." The public corporation is to be conducted as 


5 Section 2 (8), New Towns Act. 

8 Cf. Economic Survey for 1947 (Cmd. 7046) ser. 26: ‘ The policy of the socialised 
industries and services have a substantial effect upon the whole economy and 
are ultimately subject to Government control.’ 


4 
4 


4 
4 
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nearly as possible as a commercial and profit-making under- 
taking; but it is ultimately an instrument of national policy. 
In the case of the social service corporations it goes without 
saying that the power of direction of the Minister is complete.’ 
In the case of the commercial corporations, it has been 
emphasised time and again in the debates in Committee 
in Parliament that it is not the intention of the Minister 
to interfere. But a general directions clause is contained 
in all the Acts: ‘The Minister may, after consultation with 
the board, give to the board directions of a general character 
as to the exercise and performance by the board of their 
functions in relation to matters appearing to the Minister 
to affect the national interest, and the board shall give effect 
to any such directions ’.® 

The Minister has a second, hardly less important, power of 
direction in regard to the financial affairs of the public 
corporations: ‘The board shall establish a reserve fund— 

(2) the management of the said fund, the sums to be carried 
from time to time to the credit thereof, and the application 
thereof shall be as the board may determine: 

Provided that— l 

(a) no part of said fund shall be applied otherwise than 
for purpose of the board, and 

(b) the power of /the Minister to give directions to the 
board shall“extend to the giving to them, with the 
approval of the Treasury, of directions as to any 
matters relating to the establishment or manage- 
ment of the said Fund, the carrying of sums to the 
credit thereof, of the application thereof, notwith- 
standing that the directions may be of a specific 

i character. 

30. Any” excess of the board’s revenues for any financial 
year of the board over their outgoings for that year properly 
chargeable to revenue account (including, without prejudice to 
the geferality of that expression, purchases in respect of their 


7 Cf for example, Town and Country Planning Bill, s. 3: ‘Tho Central Land 
Béard shall, in the performance of their functions under this Act, comply with 
sch directions as may be given to them by the Minister. The functions under 
his Act of the Board, and of the officers and servants, shall be exercised on 
ehalf of the Crown.’ 

f., for example, Parliamentary Debates, May 15, 1946, Hansard, vol. 422, 
o. 139, p. 1957 (Mr. Shinwell): ‘This is to be an industria] corporation, 
ntrammelled and unfettered so far as is practical, apart from general ministerial 
directions, and with complete freedom to pursue its own line ag regards the 
ordinary transactions for which it is responsible." 

? Section 8, Coal Industry Nationalisation Act, cf. s. 4, Civil Aviation Act; s. 5, 

Electricity Bill; s. 4, Transport Bill. 
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obligations under the two last preceding sections) shall be 
applied for such purposes as the board may determine : 

Provided that— 

(a) No part of any such excess shall be applied other- 
wise than for purposes of the board; and 

(b) The power of the Minister to give directions to the 
board shall extend to the giving to them, with the 
approval of the Treasury, of directions as to the 
application of any such excess, notwithstanding 
that the directions may be of specific character ’.* 

Parliament has no direct power of direction or interference. 
Its contro] is exercised through the constitutional methods of 
controlling the Government. The exercise of the ministerial 
powers of direction, both in regard to policy and to the applica- 
tion of the finances of the public corporation, can be criticised 
by a vote of censure or a move for a reduction in the estimate 
of the department or in the salary of the Minister. 

ún inisterial power of direction is the 
duty of the public corporation to-make an annual report to the 
Minister, who shall lay it before Pàrliament. 

‘ The board shall as soon as possible after the end of each 
financial year of the board make to te Minister a report on 
the exercise and performance by them of their functions during 
that year and on their policy and programmes, and the Minister 
shall lay a copy of every such report before each House of 
Parliament. ae 

The report for any year shall set out any ‘directions given 
by the Minister to the board during that y unless the 
Minister has notified to the board his opinion Mote is “against 
the national interest so to do’. 

The general power of the Minister, and thus indixectly of 
the Cabinet, to give directions is a logical expression \of the 
principle underlying the public corporation which carries out 
national policy in the form of an autonomous legal ‘and 
commercial enterprise. The duty to report to the Minister and 






1 Sections 29, 80, Coal: Industry Nationalisation Act; s. 17, Civil Aviation Act; bi 
s. 38, Electricity Bill; s. 96, Transport Bill (with the additional direction that onf 
of the purposes of the gencral reserve shall be the prevention of frequent 
fluctuations in the charges). 

2 Coal Industry Nationalisation Act, s. 54. ‘ 
See also Civil Aviation Act, s. 22. \ 
The New Towns Act (s. 13) contains a similar provision but without the power \ 
of the Minister to direct the board to exclude directions which he deems to be { 
against the national intercst to disclose to Parliament, \ 
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through him to Parliament is equally logical, but it is a grave 
detraction from the principle of Parliamentary sovereignty and 
of the accountability of the Minister to Parliament that it 
should be in the power of the Minister to withhold from 
Parliament—which is supposed to be his master—directions 
given to a board.’ 


6. FINANCIAL STRUCTURE 


The public corporations have no shares. Their assets are 
owned by the nation which has delegated the administration 
to a board controlled to a greater or lesser extent by the 
Minister who is responsible to Parliament. It is clear that a 
public corporation can have no private shareholders, but it has 
always been a matter for some controversy whether the public 
corporation, national or international, should be financed by. 
Parliamentary grants (or, in the case of international public 
corporations, by contributions from Governments) or whether 
it should finance itself through the issue of interest-bearing 
stock. The latter method has been chosen by the new British 
Nationalisation Acts. Of the commercial public corporations 
only the Airways Corporations may receive and are to some 
extent financed by Exchequer grants. In their case the Act 
provides for initial rants which may be extended until the 
financial year expiring on April 1, 1956. The grants are 
dependent upon the ’revenue position of the corporations and 
the discretion of the Minister, exercised in conjunction with the 
Treasury. This may be explained by the fact that the Airways 
Corporations are essentially undertakings developing a new 
service. 

The other commercial public corporations, on the other 
hand, acquire going concerns, in the form of assets, such as 
collieriés, railways, lorries and land vested in them. All 
commercial public corporations are empowered to finance 
themselves by the issue of stock. Only in the case of the 
National Coal Board is such stock Government stock, that is to 
Say, stock of which the principal and the interest thereon shall 
/be charged on the Consolidated Fund.* In the case of Civil 


3 The British Public Corporation is thus in æ position radically different from 
the American T.V.A. The latter is financed by Congressional appropriations 
and is subject not only to the executive control of the President, but to the 
permanent control of Congress, as well as to the audit of the Comptroller- 
General. It is inherent in the different method of financing as well as in 
the differences of constitutional structure that the responsibility of the British 
Public Corporation goes to Parliament through the Cabinet only. 

4 Section 21, Coal Industry Nationalisation Act. 
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Aviation, Electricity and Transport the stock is corporation 
stock, but the Treasury may guarantee, ‘in such manner and 
on such conditions as they think fit, the redemption or repay- 
ment of, and the payment of any interest on .. . any such 
stock. 

In the case of two of the corporations, power is given to the 
Minister to make advances to the corporations within limits 
stipulated by the Acts for the purpose of enabling the boards 
to defray expenditure properly chargeable to capital account. 

Lastly, all commercial public corporations are given the 
power to borrow temporarily ‘ with the consent of the Treasury 
or in agreement with the terms of any general authority given 
by the Treasury by way of overdraft or otherwise such sums 
as the corporations may require for meeting their obligations 
or discharging their functions under the Act ’.® 

The constitutional significance of these various financial 
provisions is as follows: (a) Government stock (in the case of 
the Coal Act) and the guarantee given by the Treasury in 
regard to the stock of the other public corporations, is a charge 
on the Consolidated Fund. These are not subject to annual 
debate and vote. 

(b) Where an Exchequer grant is given (in the case of the 
‘Airways Corporations) the charge is also on the Consolidated 
Fund, but in view of the special nature and significance of 
these grants, it is provided that (1) the undertakings and all 
property and revenues of the corporations concerned shall be 
eharged with the repayment of any sums so issued out of the 
Consolidated Fund, including interest thereon at such rates as 
the Treasury may determine’; (2) where any sum is issued 
‘out of the Consolidated Fund the Treasury must lay before 
each House of Parliament an account of that sum and any 
payments made by way of repayment or interest. 

(c) As regards advances made by Ministers under statutory 
powers, their discretion is only limited by their general 
accountability to Parliament, but they must lay before Parlia- 
ment a statement of any payments due to them from thé, 
boards which are not duly paid. 2 

In return for any advances made the Minister may give 
5 Cf. Coal Industry Nationalisation Act, s. 26; s. 12 New Towns Act. 

6 Civil Aviation Act, s. 7; Coal Industries Nationalisation Act, s. 27; Transport 


Bill, s. 92; Electricity Bill, s. 34 
T Civil Aviation Act, s. 9 
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directions as to the repayment of advances and the payment of. 
interest, and he has also the power of direction over any 
surplus revenue.’ 

The details of the financial operations of the public 
corporations are therefore remote from Parliamentary control. 
They are subject to Treasury control in so far as the Treasury 
lays down the terms of guarantees. They are subject to closer 
Ministerial control in so far,as the Minister makes advances. 
Finally, in the case of the Airways Corporations, more detailed 
information of Exchequer grants must be given to Parliament. 


7. AUDITING AND ACCOUNTING 


One of the main reasons for conducting nationalised industry 
and utilities in the form of public corporations is their obligation 
to observe commercial forms of accounting and auditing. 

Three types of accounting must’be distinguished, which 
reveal again the basic differengs between the public corpora- 
tions primarily of a commercfal and industrial character, and 
those primarily of a social sérvice character. 

(a). The commercial pyiblic corporation must keep proper 
accounts and audits for which the standard clause is as 
follows ° : ‘ The board sh4ll keep proper accounts and records in 
relation thereto and shall prepare in respect of each financial 
year of the board a sfatement of accounts in such form as the 
Minister may direct,/being a form which shall conform with the 





of the Natignal Coal Board). 

These Accounts are audited by auditors appointed annually 
by the/Minister. The auditors must send copies of the 
accourts, together with the audits, to the Minister, who shall 
lay X copy of such statements and reports before Parliament. 

(Considerable discussions took place over the question 
whether these audits should be examined by the Comptroller 
6nd Auditor-General. The Government resisted amendments 
of the Opposition to this effect essentially on the grounds that 
these public corporations are commercial undertakings, whose 
audits should be conducted according to commercial principles. 

(b) The Central Land Board, which is charged with the 


8 Coal Industries Nationalisation Act, s. 30, quoted nbove, p. 247. 
9 Coal Industries Nationalisation Act, s. 31; Civil Aviation Act, s. 21; Electricity 
Bill, s. 41; Transport Bill, s. 98. 
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compulsory acquisition of land for development and the raising 
and collection of development charges on behalf of the Minister 
for Town and Country Planning,’ is an example of a public 
corporation so closely linked with the Minister himself that 
there is no provision for separate accounting. Section 8 under- 
lines its dependence on the Minister by providing not only that 
the board shall comply with such directions as may be given 
to them by the Minister, but by stating—for which there is 
no parallel in any other account—that the functions of the 
board and of their officers and servants ‘ shall be exercised on 
behalf of the Crown’. 

The Agricultural Land Commission, charged, under the 
Agricultural Bill, with the management and farming of land 
controlled by the Minister, is in a position of slightly greater 
pees) ae charged with the making of annual 

reports on the discharge of its functions to the Minister, who 
shall lay such reports bétgre Parliament; but there is no 
provision for separate oe and auditing. 

These two corporations are a i essentially a form of 
ministerial activity. 

(c) Some social service corp|prations have _ sufficient 
managerial and financial autonomy ‘to make them liable to 
separate accounting. The New Town Development Corpora- 
tions and the Regional Hospital Boards aye treated substantially 
alike. Both have to handle considerable Xunds, equipment and 
personnel. Both types of public corporation must keep proper 
accounts, and prepare annual accounts in \respect of each 
financial year as directed by the Minister, with, the approval 
of the Treasury. The accounts are audited eas auditor 
appointed annually by the Minister. These accounts must be 
submitted by the Minister to the Comptroller and ‘uditor- 
General, who examines and lays them before Parliiment, 
together with his report. The development corporations are 
also charged with the duty of making a separate annual report 
dealing generally with their operations, to the Minister, for 
submission to Parliament. 

The fact that, in the case of these public corporations, ; 
accounts are examined by the Comptroller and Auditor-General 
indicates that, while they are prolonged arms of the Minister 
in the fulfilment of a social service, their operations are 






1 Section 2 (41, 63, 67) Town and Country Planning Bill. 
2 Section 67, Agriculture Bill. 
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considered of a sufficiently complex and commercial character 
to demand separate accounting and auditing. 

(d) As has already been stated, the Acts provide for various 
powers of advancing money to public corporations, as well as 
for Treasury guarantees of the repayment of and the interest 
on stock issued by the public corporations. The charges 
following from these provisions are on the Consolidated Fund 
and therefore not subject, to the annual debate and vote on 
service estimates, but varying provisions—far from uniform— 
have been made to ensure a form of control over the obligations 
thus incurred. 

1. In the case of any sums issued out of the Consolidated 
Fund, whether for purposes of ministerial advances to a public 
corporation or as fulfilment of a guarantee, separate statements 
‘must be made by the Treasury to Parliament.:- 

2. In the case of the advances authori 
Industry Nationalisation and owns Acts, the Minister 
must lay separate accounts of’sums received by him, whether 
for advances to the corporations or whether by way of repay- 
ment from them, and these accounts are examined by the 
Comptroller and Auditoy-General, who makes a report to 
Parliament.* H 

8. The Civil Aviatign Act provides the only example of 
special Exchequer rane to the three corporations for an initial 
period. Detailed provisions are made on the conditions deter- 
mining the necessi 4 and estimate of such grants. These grants 
are clearly subje¢t to Parliamentary control in the same way 












ister in accordance with the preceding provisions 


ct shall be defrayed out of monies provided by 
Parlianfent ’. 


nting and auditing provisions dispersed through the 
different Acts :— 

(i) Most, but not all, public corporations are under duty to 
make separate accounts properly audited. 

(ii) In the case of the New Towns Development Corpora- 
tions and the Regional Hospital Boards all accounts go from 
the Minister to the Comptroller and Auditor-General, who 
reports to Parliament. 


3 Section 26, Coal Industry Nationalisation Act. 
é Section 85 (2), Coal Industry Nationalisation Act; s. 13 (5), New Towns Act. 
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considered of a sufficiently complex and commercial character 
to demand separate accounting and auditing. 

(d) As has already been stated, the Acts provide for various 
powers of advancing money to public corporations, as well as 
for Treasury guarantees of the repayment of and the interest 
on stock issued by the public corporations. The charges 
following from these provisions are on the Consolidated Fund 
and therefore not subject to the annual debate and vote on 
service estimates, but varying provisions—far from uniform— 
have been made to ensure a form of control over the obligations 
thus incurred. 

1. In the case of any sums issued out of the Consolidated 
Fund, whether for purposes of ministerial advances to a public 
corporation or as fulfilment of a guarantee, separate statements 
‘must be made by the Treasury to Parliament.*- 

2. In the case of the advances aut rised—by_the Coal 
Industry Nationalisation and Now Towns Acts the Minister 
must lay separate accounts of’sums received by him, whether 
for advances to the corporations or whether by way of repay- 
ment from them, and these accounts are examined by the 
Comptroller and Auditoy-General, who makes a report to 
Parliament.* f : 

8. The Civil Aviatign Act provides the only example of 
special Exchequer grafits to the three corporations for an initial 
period. Detailed provisions are made on the conditions deter- 
mining the necessi Ay and estimate of such grants. These grants 
are clearly subje¢t to Parliamentary control in the same way 
Section 16 provides that ‘all sums payable 
ister in accordance with the preceding provisions 


ct shall be defrayed out of monies provided by 
Parlianfent ’. 









nting and auditing provisions dispersed through the - 
different Acts :— 

G) Most, but not all, public corporations are under duty to 
make separate accounts properly audited. 

(ii) In the case of the New Towns Development Corpora- 
tions and the Regional Hospital Boards all accounts go from 
the Minister to the Comptroller and Auditor-General, who 
reports to Parliament. 


3 Section 26, Coal Industry Nationalisation Act. 
4 Section 35 (2), Coal Industry Nationalisation Act; s. 13 (5), New Towns Act. 
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(iii) In the case of Public Utilities and Industrial Corpora- 
tions (Coal, Electricity, Transport, Civil Aviation) the accounts 
are audited according to commercial standards but go to the 
Minister, and from him direct to Parliament, without auditing 
by the Comptroller and Auditor-General. 

(iv) In so far as advances, payments or repayments out of 
the Consolidated Fund to public corporations or from a public 
corporation into the Consolidated Fund are concerned, the 
Treasury must lay separate statements before Parliament, and 
the accounts of the Minister on the receipt and use of such 
monies go through the audit of the Comptroller and Auditor- 
General. 

(To be concluded) 


W. FRIEDMANN 


a 


THE UNITED STATES SECURITIES AND 
EXCHANGE COMMISSION: 1942-1946 


In July, 1942, The Modern Law Review published an article 
by the present writer which attempted to summarise the 
powers which the Congress of the United States has vested in 


the Securities and Exchange Commission under a series of ' 


enactments and to indicate the policies which the Commission 
had adopted in carrying out those powers and the results 
which it had achieved—particularly in the field of investor 
protection. That article covered the period from the enactment 
of the first of the statutes in question, the Securities Act, in 
1933, to approximately the close of the year 1941. The present 
article is concerned with the activities of the Commission since 
1942 and with the extent to which those Activities have-been_ 
approved or disapproved by the ita The Commission has 
been vested with administrative functions by six different 
statutes, and with ass aoa functions by a seventh.” 


THE SECU RITIES ACT 


The primary purpose of the first statute, the Securities Act of 
1933,° is to give purchgsers of new issues of securities full 
information about the issue and the issuer. Although the Act 
is modelled to some extent on those sections of the British 
Companies Act which relate to prospectuses, it differs widely 
from its British prototype in requiring that the statements 
which are to bg made in the prospectus be incorporated also 
in a registration statement, which must be filed with an 
administrative agency, and by giving that agency power to 






The Commission’s Tenth Annual Report (hereinafter referred to as Tenth 
Report) is a survey of its activities for the ten-year period 1934—1944. For 
an account of some of its recent activities, written by its then Chairman and 
two members of its legal staff, see ‘Enforcing the Accountability of Corporate 
Management and Related Activities of the 8.E.C.’, (1946) 32 Va. Law Rev. 497. 
2 A comparison between certain of the provisions of these statutes and recent 
recommendations for amendment of the British Companies Act may be found in 
Dodd, ' Report of the Committee on Company Law Amendment’, (1945) 58 
Harv. Law Rev. 1258. 

15 U.S.C. §$§ 77a et seq. 
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Commission’s success in preventing evasion through the sale 
of what are in substance investment securities masquerading 
as mere assignments of interests in tangible property. The 
most noteworthy of these successes was scored in S.E.C. v. 
Joiner,‘ in which the Supreme Court accepted the Commission’s 
view that what purported to be assignments of leases of parcels 
of land which might possibly contain oil were within the Act 
since they were represented by the assignors to be, in effect, 
investments in an oil-drilling project. 

Some idea of the volume of work performed by the Com- 
mission and its staff in connection with registration may be 
obtained from the fact that during the period from the enact- 
ment of the law through June 80, 1944, 5,420 registration 
statements were filed with the Commission.’ These statements 
are giv ry thorowgh scrutiny. During the same period that 

ee eis the issue of 182 stop or refusal ° orders, 
as well as an unstated but \undoubtedly very much greater 
number of letters of deficiency x, 

In an effort to leave no loophole for concealment of material 
facts, the Securities Act calls for a much more elaborate 
registration statement and prospectys than is required by the 
British Companies Act. The Commission is, however, given a 
considerable amount of discretion with ‘respect to these require- 
ments, a discretion which it is currently, using for the purpose 
of simplifying both registration statements and the subsequent 
periodic reports which are required of registrants. Congress 
has recently taken cognisance of criticisms that registration 
requirements are unduly expensive in the casé& so issues of 


a 


820 U.S. 344 (1948). 

Tenth Report, p. 18. The total face value of new corporate securities \registered 
under the Act during the ten-year period ending June 30, 1944, was over 
$14,000,000,000. This was approximately two-thirds of the total volume of 
such securities issued in the United States during the period. Most of the 
balance were either securities of railroad companies, the issue of which is 
regulated by the Interstate Commerce Commission, or securities which Were 
exempt from registration because they were not publicly offered but weie 
privately placed, mostly with insurance companies and other institutional buyers. 
Tenth Report, p. 19. 

A refusal order is substantially like a stop order, but may be issued only where 
the registration statement is incomplete or inaccurate on its face and only 
within ten days after the filing of the statement. A stop order may be issued 
at any time, 

The ‘letter of deficiency ', a letter which informally advises registrants of 
misstatements or omissions which must be corrected or supplemented before the 
registration statement becomes effective, has substantially superseded the stop 
order as a method of enforcement. 

Securities Act, § 7, 16 U.S.C. § 77g. 
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small amounts of securities, and has empowered the Commission 
to exempt from the Act issues which do not exceed $800,000.” 

In addition to requiring disclosure through the medium of 
registration statements, the Securities Act contains a broadly- 
worded prohibition against frauds in the sale of securities and 
gives the Commission power to investigate such frauds and 
bring injunctive actions to restrain them.* 

The Commission has made vigorous use of these powers. It 
has been greatly assisted in so doing by the broad construction 
which the courts have given” to the power of subpcena which 
Congress conferred upon it for the purpose of facilitating such 
investigations,’ though it has complained that it has at times 
been seriously hampered by the delays which are involved in 
obtaining judicial enforcement of its subpcenas.* 


THE SECURITIES EXCHANGE ACT 


The primary objective of the Securities Exchange Act ê of 1934 
is the regulation of sales of securities both on stock exchanges 
and in over-the-counter dealing. The Act requires the 
registration of stock exchanges and the registration of securities 
listed thereon, authorises the Board of Governors of the Federal 
Reserve System to limit/the amount of credit that may be 
extended on any registered security, requires the registration of 
brokers and dealers wo carry on operations in the over-the- 
counter market, permits the Securities and Exchange Com- 
mission to deny or revoke such registration, and prohibits 
manipulation of- security prices and the use, in security 
transactions, ,of any device which has been condemned 
as manipulative or deceptive by rules established by the 
Commissior\. It also imposes a variety of restrictions on 
corporatiéns whose securities are registered on a national 
securities exchange and on their officers, directors and principal 
shareholders. 

Most of these restrictions are closely connected with the 
Congressional objective of turning security exchanges into 


mission’s power of exemption to issues not exceeding $100,000. Securities 
Act, § 3, 15 U.S.C. § 77c. 

1 For an interesting example of such an injunction see Time Trust, Ino. v. 
8. m C., 180 F. 2d 214 (C.C.A. 9th, 1942), s.c. 142 F. 2d 744 (C.C.A. 9th, 
1944). 

29. E. C. v. Penfield Co., 148 F. 2d 746 (C.C.A. 9th, 1944); McGarry v. 
S. E. C., 147 F. 2d 389 (C.C.A. 10th, 1945). 

3 Securities Act, § 19(b), 15 U.S.C. § 77s(b). 

4 Tenth Report, p. 28. 

5 15 U.S.C. §§ 78a et seq. 


3 Act of May 15, 1945, c. 122, 59 Stat. 167. The original Act limited the Com- 
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markets in which the public can buy and sell on the basis of 
adequate information and with a minimum risk that prices 
will have been fraudulently or unfairly manipulated, but other 
provisions are only remotely related to that objective. Included 
among the former are requirements for detailed financial state- 
. ments at the time of registration of a security by an issuer and 
for the supplementing of the original statement by such annual 
financial reports as the Commission may prescribe (such reports 
to be available to the public, except where the Commission 
for cause permits some portion of a report to be treated as 
confidential), and a provision that, in order to prevent the 
unfair use in trading in equity securities [shares] of information 
possessed by officers, directors and large shareholders, all 
profits realised by the latter through short-term trading shall 
inure to the benefit of the issuing corporation and be recover- 
able by it.© A requirement which is more remotely related to 
the statute’s primary objective is one making it unlawful to 
solicit proxies in respect of any registered security except in 
accordance with such rules as the Commission may prescribe.’ 
Many of the Act’s provisions.depend wholly or largely on 
action by the Commission for their effective implementation. 
Such is the case with respect to the proxy provisions and the 
requirement of annual reports by security issuers. Neither 
requirement became effective until the Commission had made 
rules governing solicitations and reports: Now that it has done 
so, the Commission’s staff scrutinise the solicitations and 
reports which are made to insure that the rules are in fact 
complied with. The volume of the Commission’s activity in 
supervising compliance with its proxy regulations is indicated 
by the fact that during the fiscal year ending June 30, 1944, 
the staff examined preliminary and definitive material relating 
to some 1,501 proxy solicitations, 1,472 of which were made by 
persons connected with the management of the corporation.® 
The Commission’s rules governing these matters have not 
been radically changed during the last five years. The proxy 
rules were, however, somewhat modified by an amendment 
which became effective January 15, 1948. The more importan 
changes were a requirement of more complete disclosure as to 


a 


Sccurities Exchange Act, § 16, 15 U.S.C. $ 78p. The Public Utility Holding 
Company Act and the Investment Company Act have similar provisions, applic- 
able to corporations which are required to register under those Acts. To facili- 
tate enforcement of these provisions. officers, directors and large shareholders 
are required to file with the Commission monthly reports of their shareholdings. 
Securities Exchange Act, § 14, 15 U.S.C. § 78n. The Publie Utility Holding 
Company Act and the Investment Company Act contain similar provisions. 
Tenth Report, p. 58. 
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compensation of directors and officers, a requirement (in cases 
of proxies solicited by management for use at a meeting at 
which directors are to be elected) of an adequate annual 
financial report, and a requirement that management include 
in its own soliciting material any proposal by a security holder 
which is ‘ a proper subject for action by the security holders °.’ 

In the writer’s opinion, the most important recent develop~ 
ments in the administration of the Securities Exchange Act by 
the Commission are those which relate to fraud and manipula- 
tion. A provision of the Act, which is supplementary to the 
anti-fraud provision of the Securities Act, forbids brokers and 
dealers to effect any transaction involving use of the mails or 
any instrumentality of interstate commerce + ‘ by means of any 
manipulative, deceptive or other fraudulent device, or 
contrivance’, and empowers the Commission to define such 
devices by regulation.’ 

The Commission adopted a rule on the subject couched in 
very general terms as early as 987. Since that time, it has 
been engaged in working out the implications of those general 
terms chiefly by means of opinions which it has written in 
proceedings for the revocation of the registration of offending 
brokers or dealers. In Matter of Duker and Duker, decided 
in 1939, it took the position that a wide discrepancy between 
the price charged a customer and the established market price 
is proof that the sale has been made by means of a deceptive 
device. It has continued to adhere to that position, and in 
the Hughes Case,*/decided in 1948, it succeeded in getting its 
view upheld by’ a federal circuit court of appeals. ‘ The 
essential objective of securities legislation °, said the court, ‘i 
to protect those who do not know market conditions from the 
over-reachings of those who do’.® 

It wás assumed by the- court in that case that the relation- 
ship between the parties was one of buyer and seller. In some 
cases, in which the price charged the customer was the 
market ‘asked’ price and the dealer’s profit was limited to 
thfe spread between that price and the market ‘ bid’ price, 












3? Rule X, 14a 7. 


——¢1 The constitutional power of the federal government to legislate in this field is 


based on its power over the mails and its power to regulate interstate 
commerce. 

2 Securities and Exchange Act, § 15(c), 15 U. 5. C. § 78(c). 

3 6 S.E.C. 386 (1939). 

4 Hughes & Co. v. S.E.C., 189 F. 2d 434 (C. C.A. 2d, 1943). The decision was 
based in part on a finding that the dealer’s conduct violated $ 17 of the 
Securities Act (15 U.S.C. § 77q). 

5 Ibid. p. 437. 
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so that the purchase, if made at less than fair value, will 
substantially benefit them.’ 

The scope of this rule, as interpreted by the Commission, 
is indicated by the case of S.E.C. v. H. P. Mueller, in which 
a consent judgment was entered in the Commission’s favour. 
The president of a company had been offering the holders of 
the company’s common [ordinary] shares $2 a share for their 
holdings. In making the offers he correctly stated that under 
the company’s articles no dividends could be paid on the 
common shares until the preferred shares were retired. He did 
not disclose that the book value of the common was $48 per 
share and its current asset position $16, that current net 
earnings in excess of preferred dividend requirements were $4 
per common share and that he had refused to sell his own 
shares at less than their book value.’ 

Assuming that the Commission’s_ i of the 






would seem to be that the Commission may obtain an injunction 
against further acts of the sam sort. Corporate officers, unlike 
dealers, have no registrations/which the Commission can revoke 
and the statute says nothing‘about restitution. The Commission 
has, however, succeeded in several cases in having a provision 
for restitution embodiedjn a consent decree.” 





is limited in scope to part of a single industry. 
The Act coyers only gas and electric utility holding companies 
and the Sabsidiaries of such companies.* On the other hand, 
with repect to the companies whose activities come within 
soye grani it gives the Commission much broader powers than 





thosg granted by either the Securities Act or the Securities 
hange Act. 






Matter of Ward La France Truck Corp., S.E.C. Securities Exchange Act Release 
No, 3445. 

9 U.S.Dist. Ct. (H.D.Wis. 1945), not reported. 

1 32 Va. Law Rev. 497, note 1, supra, at p. 552. 

2 See Note (1946) 59 Harv. Law Rev. 769. 

3 15 U.S.C. §§ 79 et seq. 

4 Even at the time when the Act was adopted a substantial percentage of the 
industry was operated by companies which were not owned by or affiliated 
with any holding company. The effect of action taken pursuant to the 
‘integration’ provisions of the Act has been greatly to increase the number 
of such companies. 
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At the time of the adoption of the Holding Company Act, 
the greater part of the electric power and gas utility industry of 
the United States was under the control of holding companies. 
Many of these were organised in such manner that there were a 
series of interinediate holding companies separating the top 
holding company, which controlled the entire system, from the 
operating companies. Not only the operating companies, but 
the holding companies and sub-holding companies usually 
had complicated capital structures, consisting of bonds or 
debentures,* preferred [preference] shares and common 
[ordinary] shares. Voting control of the system was by one 
means or another usually vested in persons who owned only a 
minute fraction of the capital invested. The operating com- 
panies were separated from one another geographically. Very 
serious abuses had developed, injurious alike to investors and 


aes On 
Confronted with this siwyation, Congress enacted a statute 


which has two distinct purposes. One section of the Act, 
referred to by unfriendly critics as the ‘ death-sentence *,° is 
retroactive, and requires the undoing of much that has been 
done in the past. Its objectives are two-fold. On the one 
hand, it seeks.to achieve geographicel integration of the holding 
company systems by requiring the sloughing off of isolated 
parts of the systems.’ On the other hand, it seeks to readjust 
the highly pyramided structures of the more complicated 
systems so that, when simplification is omplete, there will be 
no more than two tiers of holding com yanies superimposed 
upon the operating companies, and no holing company will 
have a capital structure which is, in the opinkgn of the Com- 
mission, either undesirably complex or inequi able in the 
manner in which it distributes voting power among the various 
classes of security holders. 

The other sections of the Act have a prospective) rather 
than a retroactive, effect. They subject the holding conŅpames 





5 In the United States, only unsecured long term debt issues are called debent¥Te- 
Such issues, if secured, are called bonds. , 

Section 11, 15 U.S.C. $ 79k. For a fuller account of the Commission's admi ÑS 
tration of this section, sec Blair-Smith & Helfenstein, ' A Death Sentence or ¥ 
New Lease on Life?', (1946) 94 U. of Pa. Law Rev. 148. 

This sloughing off does not necessarily involve the sale of the properties to 
outsiders. The Commission has power to treat the distribution among the 
holding company’s security holders of the securities of operating companies which 
are not integrated parts of the system as a sufficient compliance with the 
statute. As of June 30, 1944, twenty subsidiaries had been separated from 
the systems by exchange or distribution of thcir securitics and 246 such subsi- 
diaries had been taken out of the systems by sales of their properties, Tenth 
Report, p. 190. 
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and their subsidiaries to a wide-ranging regulation by the 
Commission, which includes supervision over such matters 
as the issue of securities, the alteration of the rights of security 
holders, the acquisition by a corporation subject to the Act of 
utility assets or securities of other companies, the entering into 
transactions by and between companies in the same system, 
or by and between a-company and its directors, officers or 
principal shareholders, the payment of dividends and the 
retirement, redemption or acquisition by a company of its own 
securities. 

Congress has instructed the Commission to require each 
holding company ° to ‘ take such steps as the Commission shall 
find necessary to ensure that the corporate structure or 
continued existence of any company in the holding-company 
system does not unduly or unnecessarily complicate the 
structure, or unfairly or inequitably_ distribute voting power 
among the security holders, of suclholding-company system ’.° 
The holding company need not wait for the Commission to act, 
but may submit its own plan/ which the Commission must 
approve if it finds the plan necggsary to effectuate the provisions 
of the statute with respect to simplification? and ‘fair and 
equitable to the persons affgcted by such plan’.’ 

The Commission has hgq little difficulty in determining the 
degree of simplification/which it regards as necessary. .A 
majority of the holding/ecompanies with which it has had to deal 
have had large issues 4f cumulative preferred shares on which 
substantial amountg of dividends have accrued, making it 
impossible for th companies to sell additional common shares.* 
In such cases, yAless the liquidation of the holding company is 
necessary or Zfesirable, either as a means of complying with the 
* great-graydfather’ clause‘ of the Act or otherwise, the 
Commiss¥on’s practice has usually been to leave the holding 





implification may be required of a subsidiary which is not itself a holding 
company only if it is required for the purpose of equitably distributing voting 
power among its security holders. 

Section 11 (b) (2). AeA . 

Or integration, if the plan is one for achieving integration. 

Section 11 (e). 

As of December 31, 1940, nearly 60 per cent. of holding company preferred 
share issues had dividend accruals, the accruals amounting to $476,000,000 or 
nearly 380 per cent. of the par value of those preferred issues on which dividends 
were in arrears. Tenth Report, p. 87. 

4 A provision of § 11b(2) which requires that there shall not be more than twe 
tiers of holding companies superimposed upon operating companies. 
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The Commission has found it a good deal harder to 
determine questions of fairness in the distribution of the new 
common shares—to decide, for example, whether in a particular 
case a plan which gives 95 per cent. of the new common to the 
holders of the old preferred and 5 per cent. to the holders of 
the old common is ‘ fair and equitable’. In Matter of Federal 
Water Service Corporation, a majority of the Commission took 
the position that fairness requires that the holders of old 
common receive a portion of the new, if there is a substantial 
chance that, had the old capital structure remained unchanged, 
accrued dividends would ultimately have been paid off and the 
common would have participated in dividends paid thereafter. 
The fact that the Act requires a change in the capital structure 
of the holding company was deemed immaterial, since it 
requires that, ange be made in a manner which is fair and 

équitable to all classes\of security holders. The Commission 
said that the common should not be denied participation 
merely because the companys prospects were sufficiently un- 
certain so that the present vylue of its net assets could not 
reasonably be said to equal thà liquidating preferences of the 
preferred shares. It insisted that the amount which would be 
due the preferred in liquidation, an event which had not 
happened and was not likely to happen, had little bearing on 
the extent to which the preferred shreholders were equitably 
entitled to participate in new securitied distributable under the 
plan. 

The arguments advanced by the dissquting commissioner 
in opposition to this thesis are not impre¥sive, but what if 
simplification takes the form of liquidation ofthe top holding 
company? If the present value of a holding dQmpany’s net 
assets is clearly less than the liquidation preferent for which 
the preferred shareholders have contracted, can it b fair and 
equitable to distribute some part of these assets to the holders 
of the old common merely because the common might ulti 
have shared in dividends if liquidation had not taken p 
Must not the contract be controlling, where the very ev¥™t 
designated in the contract has occurred? The Commission h¥S 
said ‘No’, and its answer has been approved by a majority o} 
the justices of the Supreme Court.° 










5 8 S.E.C. 893 (1941): 10 S.E.C. (200) (1941). The questions raised by this case 
and by succecding cases dealing with fairness of plans are dealt with more 
extensively in Dodd, ‘ The Relative Rights of Preferred and Common Plans 
under the Holding Company Act’, (1944) 57 Harv. Law Mev. 295, and in Note 
(1945) 58 Harv. Law Rev. 604. 

6 Otis & Co. v. S.E.C., 323 U.S. 624 (1945). 
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No doubt the answer seems astonishing at first sight. 
Liquidation of the top holding company is, however, normally 
only one of several possible methods by which simplification of 
the system may be attained. According to the Federal Water 
Service Co. ruling, which seems unimpeachable, the use of 
some method of simplification other than liquidation would 
have entitled the holders of the old common to participate 
under the plan if there was a substantial likelihood that the 
common would have ultimately received dividends if the old 
capital structure had remained unchanged. To make the 
common shareholders’ right to continued participation turn on 
the particular method of simplification adopted, and to 
eliminate them simply because the method chosen was the 
liquidation of the top holding company, rather than (for 
example) the liquidation of a sub-holding company or its 
consolidation [amalgamation] with the top holding company, 
was regarded by a majority of the Commission and by a 
majority of the court as an unfortunate and an unnecessary 
result. To the Commission, preservation of what it considers 
legitimate investment values seems more equitable than literal 
adherence to contractual provisions. At the time when the 
preferred shares were issued no one could have anticipated that 
Congress would later provide for liquidation as one of several 
alternative methods for Simplification and to hold that the use 
of that method would entitle the preferred to more than they 
would receive if other’ methods of simplification were employed 
would, so the Commission said, be to give the preferred an 
inequitable windfall. 

The Commission soon made it clear that its policy of 
treating the-reasonable expectations of investors as of more 
importancé than the literal performance of their contracts is 
one whieh it is prepared to apply in favour of preferred share- 
holderg as well as against them. In American Light and 
Traction Co., a holding company which was being dissolved 
pursuant to the Act had outstanding non-callable 6 per cent. 
preferred shares which, because of their high dividend rate and 
the strong financial position of the corporation, had an invest- 
/ment value clearly in excess of their liquidation price of $25. 
í Had it not been for the statute, liquidation would have been 

improbable. The Commission refused to approve the dissolution 
* plan unless it were amended so as to give the preferred share- 
” holders $83 a share. It had previously held in another case 


5 7 S.R.C. Holding Company Act Release No. 6603 (1946). 
VoL. 10 al8 
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that, when a company is liquidated pursuant to the Act, the 
holders of unmatured debentures which have an investment 
value in excess of their principal amount must be paid such 
investment value." f 

The Federal Water Service Case, above referred to, also 
raised another issue of considerable importance. The Com- 
mission claimed the right to refuse to accept the company’s 
simplification plan unless the officers would (on payment of 
cost, plus 4 per cent. interest) surrender preferred shares which 
they had purchased while simplification proceedings were pend-~ 
ing before the Commission. The case was appealed to the 
Supreme Court,’ which handed down an ambiguous opinion 
which has been differently interpreted by the Commission ! and 
by the Court of Appeals for the District of Columbia.? The. 
latter interpreted the opinion to mean that if the Commission 
wishes to treat such purchases by management as improper it 
can do so only by promulgating a rule ‘ of which notice is given 
so that all may know of its existence ’,* The case is now before 
the Supreme Court for a second time. i 

Many holding companies have on their books debt claims 
for large amounts against their\subsidiaries. In. the ‘ Deep 
Rock’ Case,’ the Supreme Court held that a holding company - 
_ which had, in managing a subsidiary, subordinated the latter’s 
interests to its own, could riot assert its debt claims against 
the subsidiary in competition with ‘other claimants. The 
Commission has made extensive use of\the principle of that 
case in passing on the fairness of simplification plans of 
subsidiaries where the parent company claims rights as a 
creditor. ; A 

The geographical integration provisions of thè Act, no less 
than its simplification provisions, have given rise to difficult 
, questions of law. Generally speaking, the Commission has 
‘interpreted them in such a manner as to limit a holding 
company system to a rather compact geographical ared, and 
so as to reduce to a minimum the non-utility properties which 
it may continue to hold, even within that area. Most of the 


2 


Matter of American P. £ L. Co., S.E.C. Holding Company Act Release No. 617 
(1945). - 

S.E.C. v. Chenery Corporation, 818 U.S. 80 (1943). 

Matter of Federal Water Service Corporation, S.E.C. Holding Company Act 
Release No. 5584 (1945). 

Chenery Corporation v. S.E.C., 154 F., 2d 6 (1945), cert. granted 66 Sup. Ct. 
1025 (1946). LA 
154 F. 2d 6, at p. 12. : 
Taylor v. Standard Gas and Electric Co., 806 U.S. 308 (1939), a case relating 

to the reorganisation of the Deep Rock Oil Corporation. 
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of protective provisions. For example, obligors have usually 
been required to set aside 15 per cent. of their gross operating 
revenues for maintenance, replacements or improvements. The 
issue of additional bonds under an existing trust indenture has 
been restricted to issues not exceeding 60 per cent. of the fair 
value of any net additions to fixed property which are to 
be made through investment of the proceeds of the issue. 
Similarly, in approving proposals for preferred share issues, 
the Commission has insisted on certain protective provisions, 
including the vesting of substantial voting rights in the 
preferred shareholders and the placing of restrictions on the 
cory IOR” power ta- pay dividends on its common shares.? 

The Public Utility Holding Company Act, like the Securities 
Act and the Securities Exchange Act, gives the Commission 
broad power over accounting practices. In exercising its 
powers under the two former Acts, the Commission has been 
cautious about laying down ae which might prove unduly 
rigid and has rarely acted on aky general accounting question 
without prior consultation with, the American Institute of 
Accountants. It is generally conceded that its influence has 
been beneficial, though there is considerable justification for 
the statement made by the former senior member of a leading 
accounting firm that, ‘ This benefit has\arisen from the enforce- 
ment of rules which were laid down [not by statute, but by 
such unofficial bodies as the American Institute of Accountants] 
prior to its creation, and from strengthening the position of the 
accountant in relation to the corporation rather than from the 

N 

formulation of new rules’.? Although there ae been some 
complaints of excessive rigidity and bureaucratic tbitrariness 
in connection with the implementation of the first two statutes 
on their accounting side, these have not, for the most part, 
been complaints against action taken by the Commission‘tself, 
but contentions that the Commission’s staff, which passé on 
the conformity of particular statements to the Commissitn’s 





1 t, pp. 99-1038. CER 
2 May a akni (1948) 66. The Commission’s Tenth Report some 


its contributions to accounting science and practices, but even 
Tia wore hall true, as it is not, that the Commission's sole achievement 
has been to enforce generally standards previously adopted by some members 
of the profession, that would be a very substantial accomplishment. That 
Congress has, and Parliament has not, thought it desirable to vest broad powers 
over accounting in an administrative agency rather than to leave such matters 
to the voluntary action of the accounting profession or to incorporate rules 
recommended by that profession in legislation is due, in part at least, to 
differences in the status of that profession in the two countries—a difference 
which is less substantial today than it was in 1933. 








Jury 1947 THE U.S. SECURITIES AND EXCHANGE COMMISSION 267 


more important questions of interpretation which this part of 
the Act raises are presented in the case of Engineers Public 
Service Co. v. S.E.C.,° in which the Commission’s position was 
only partly sustained by the Court of Appeals of the District 
of Columbia. 

In a number of cases an unintegrated company has complied 

. with the integration provisions in piecemeal fashion by selling 
the securities of some of its subsidiaries before either it or the 
Commission has worked out a complete integration plan. In 
one case in which a company proposed to use the proceeds of 
such a sale to purchase parts of several issues of preferred 
shares at prices which the Commission beli¢ved—to_be a very 
dubious measure of their true value, permission to make the™~~~--— 
purchase was denied. The Commision insisted that, since 
the proposal~ art of a plan of integration, it was subject 
to the statutory fair aeregotable standard and that it failed 
to meet that standard, even thowgh no preferred shareholder 
was under any obligation to sell? 

The ultimate effect of the integration programme envisaged 
by the Act will be to reduce £he size of the pre-existing utility 
systems to smaller units. Many of these will lose their inter- 
state character and will thenceforth cease to be subject to the 
Holding Company Act. In the meanwhile, however, the 
Commission, as we haye seen, has broad regulatory powers 
over the financial side/of the activities, not only of the holding 
companies but of thir subsidiaries as well.” In exercising the 
powers which Coygress has granted it over such matters as 
security issues And accounting, it has sought to bring about 
balanced capital structures in which there is an adequate 
proportionyéf common shares, to eliminate inflationary items 
in properfy accounts, and to compel provision for adequate 

deprecigttion reserves. In approving proposals for bond 
[debeftture] issues. it has insisted on the inclusion of e number 








5 189 F, 2d 936 (Ct. App. D. C. 1945). cert. granted, 822 U.S. 723 (144). 

© Matter of Western Public Service Co., 12 S.E.C. 804 (1943). 

Phe proposed prices for the various issues varied from $57 to $68 a share. 
Three and one-half years later. after an intervening period of good earnings. 
the Commission found each of the preferred issues to be worth over $100 per 
share. In the Matter of Engineers Public Service Company, 8.E.C. Volding 
Company Act Release No. 7041 (1916). 

Of those subsidiaries which had been separated from their parent companic~ 
as a result of action taken pursuant to the statute prior to June 80, 1944. 
232 companies, with total assets of $2.273,000,000, were no longer subjeet to 
the Act and thirty-four companies, with total asscts of $1,491,000.000, were 
still subject to it. Tenth Report, p. 90. 

The rates aud services of the operating utilities are not regulated by the 
} Securities and Exchange Commission, but in some cases by the Federal Pow 
Commission and in most cases by state utility commissions. 
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standards, has on occasion been unnecessarily rigid in its 
interpretation and application of those standards.’ , 
Public utility accounting differs from other corporate 
accounting in that, if utility accounting is prescribed either by 
a commission which has power to regulate the rates charged 
by the utility or by another commission which is eager to 
co-operate with the rate-fixing commission, the accounting 
principles adopted will inevitably be influenced by the rate- 
fixing commission’s views as to whether certain elements of © >> 
cost or value should, or should not, be treated as property on 
which the utility should be permitted to earn a return. 
Although the Securities and Exchange Commission has no 
rate-fixing powers, it has insisted that all the companies which > -` 
are subject to the Holding Company Act adopt certain account- 
ing principles established by the Federal Power Commission, 
regardless of whether the particular, edmpany is subject the 
rate-making jurisdiction of that Commission. The authority eee 
of the-Security and Exchange Commission to adopt two of the 
most controversial of these rules has recently been sustained 
by a federal court.* ai 


ea 


THE TRUST INDENTURE ACT 

The Trust Indenture, St of 1989 is a much less important p 
statute than the three’which have been considered thus far. 

Its primary purposes/are to require the inclusion of certain ~ 
provisions, chiefiy provisions relating to the duties of the , ~ 
trustee, in indentires securing bonds and to require that such ‘ 
trustees be pérgons or institutions unaffiliated either with the 

the underwriter. It is the Commission’s duty 





Securitiey Act unless the indenture conforms to these statutory 
standards and the trustee has the required freedom from > ~~. 
entangling alliances with other interests. The standards are 
rigidly defined in the Act, so that the Commission has little a$ 
dis¢retion in the matter, except that it has some power to 
ant exemptions. By the date of its Tenth Report, June 80, 

4.944, the Commission had, ‘either under this Act or under the 
Public Utility Holding Company Act, passed on indentures -` 

{ covering more than $4,750,000,000 principal amount of 


j 3 See e.g. Sanders, ‘A Review of Reviews of Accounting Progress ', (1946) 81 

Jo. of Accountancy 9. Professor Sanders’ article is a comparison of the 

accounting chapter of the Commission's Tenth Report with the Report of the 
Committee on Company Law Amendment. 

4 American Power and Light Company v. S.E.C., 158 F. 2d 771 (C.C.A. 1st, 


1946). 
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securities, or approximately 80 per cent. of the long-term 
corporate debt floated since the Act became effective, 
excluding railroad bonds, which are regulated by another 
Commission.® 


THE INVESTMENT COMPANY AND INVESTMENT ADVISERS ACTS 

Investment trusts, which in America have gencrally assumed 
the corporate form of organisation, were quite rare in the 
United States until long after they had become common in 
Great Britain. They did, however, develop very rapidly during 
the decade of the 1920’s. Many of them were well managed, 
but so many of them were not that the need for regulation 
came to be generally conceded. In 1935, Congress instructed 
the Foblem, which was n@ge Commission to make a study of 
‘of that year Congress enacté completed until 1940. In August 
which embodies many, but by 1. the Investment Company Act," 
proposals, and also, on the same Means all, of the Commission’s 
Advisers Act.’ day, enacted the Investment 


The Commission has made the 

activities in the administration of \following summary of its 

Act: Ba he Investment Company 

‘ The principal problems faced by , 

its administration of the Act can corfhe Commission during 
into seven categories, namely, (1) "eniently be grouped 
companies are investment companies st¢termining which 
and which are not investment companies oviect to the Act 
exemption; (2) the classification of compan.4Te entitled to 
the Act; (8) prescribing the information to be tS subject to 
Commission and that to be transmitted to théd with the 
holders and the integration of the required infoxsecurity 
with that furnished under other Acts administered ation 
Commission so as to avoid duplication; (4) the adminiW the 
tion and enforcement of those provisions of the Act wlftT@- 
regulate the relationships and,transactions of persons wHe 
are affiliated with investment companies; (5) matter$? 
relating to the distribution, redemption and repurchases of 
securities issued by management companies ; (6) reorganisa- 
tions of investment companies, and (7) the treatment 
accorded certain special types of companies, such as unit 


~~" 


5 Tenth Report, p. 155. 
& 15 U.S.C. § 80a. 
715 U.S.C. § 80b. 
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investment trusts, periodic payment plans and face-amount 

certificate companies ’.° 

One of the most important of these functions is passing 
upon applications to have a particular transaction or series of 
transactions exempted from the provision of the Act which’ 
prohibits directors, officers, promoters and underwriters of 
investment companies and certain other persons from selling to 
or buying from an investment company. Some indication of 
the Commission’s attitude toward such applications may be 
found in the following language in its report: 

‘The disposition of such applications requires a nice 
balance of conflicting factors which points up the need in 
such cases for the review of a specialised agency. On the 
one hand, in most of the situations resolved, there was the 
necessity of a speedy determination because the trans- 
actions depended a great deal on movements in the security 
markets. On the other hand, many of the issues involved 
in the determination of fairness were of a complicated 
nature, requiring the fullest use of financial experience and 
a delicate exercise of administrative judgment ’.° 

Some American investment companies have been organised 
as parts of systems which are almost as highly pyramided as 
some of the public utility holding company systems. Congress 
has not given the Commission power to simplify them. It has, 
however, given it some powers in cases in which simplification 
by voluntary corporate action is proposed. It has empowered 
the Commission in such cases to sue for an injunction against 
the consummation of a reorganisation plan of an investment 
company on grounds of gross unfairness, and has also author- 
der/certain circumstances to make an advisory report 
rity holders, as to the fairness of a reorganisation 










ough the first of these powers has thus far served solely 
hreat, its effectiveness as such is indicated by the follow- 
quotation from an article of which a former chairman of 
Commission and two members of its legal staff are 
fo-authors: ‘The existence of this provision has usually 
prompted proponents of plans to discuss them in advance with 
the Commission’s staff and has resulted in modification or 
abandonment of particular plans upon an indication that the 
Commission might otherwise feel obliged to institute injunctive 
proceedings ’.' In addition to obtaining modifications of plans 
b> Tenth Report, p. 164. 


9 Tenth Report. p. 168. 
1 32 Va. Law Kee. 497, supra, note 1, at p. 545, 
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by this means, the Commission has made a number of reports 
to the security holders explaining the intricacies of some highly 
complex reorganisation plans. 

Another of its activities has been the bringing of successful 
proceedings for receiverships of several investment companies. 
One of these companies had illegally suspended the redemption 
of its redeemable securities and had failed to furnish its share- 
holders with the reports required by the Act.? The managers 
of another had invested nearly a third of its funds in the 
purchase of a controlling interest in a race track at a price 
largely in excess of market quotations.’ 

The Investment Advisers Act requires persons who engage 
in the business of advising others as to the value of securities, 
with certain exceptions, to register with the Commission. The 
Commission has power to deny or revoke registrations for mis- 
conduct, but has no power to pass on the qualifications of 
investment advisers. It has complained that its power to 
revoke registrations is largely ‘ineffectual because of the fact 
that the Act, unlike that under which it registers security 
brokers and dealers, gives it no`power to inspect books and 
records.* Y 

N, 
REORGANISATIONS UNDER THE BANKRUPTCY ACT 

The power of Congress over the reorganisation of insolvent 
corporations is derived from its power ‘to establish 

uniform laws on the subject of bankruptcies throughout the 
United States ’.* The law which it has “enacted for the 
reorganisation of such companies is contained in Chapte 
and XI of the Bankruptcy Act.* Reorganisation 
chapters is effected by means of proceedings in a fed 
The Securities and Exchange Commission has no re 
function under these chapters, but, as the Commissio 
stated, Chapter X places two responsibilities upon it 
providing (1) that, if requested by the judge, or on its 
initiative if the judge approves, the Commission shall be 
participant in proceedings thereunder in order to provid 
independent, expert assistance, and (2) that the judge shall, if 
the indebtedness of the debtor exceeds $3,000,000 and may, 













z S.E.C. v. Fiscal Fund Inc., 48 F. Supp. 712 (D. Del. 1943). 

3 S.E.C. v. Aldred Investment Trust, 151 F. 2d 254 (C.C.A. Ist, 1945), cert. den. 
66 Sup. Ct. 486 (1946). 

4 Tenth Report, p. 182. 

5 U.S. Constitution, Art. 1, s. 8 (4). 

611 U.S.C. Chapters X, XI. 


| 
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if the indebtedness does not exceed that amount, submit to the a2 
Commission for advisory reports all plans of reorganisation ` 
which the judge deems worthy of consideration °.” : 

It is the usual practice of the Commission to enter its 
appearance in all reorganisations where there are securities in 
the hands of the public in an amount of $250,000 or more. By 
doing so it becomes vested with all the ordinary rights of a 
litigant except the right of appeal, In addition, its staff gives 
informal advice to reorganisation trustees and other parties in . 
interest. 

Chapter X, which is limited to corporations, provides for an 
elaborately safeguarded reorganisation procedure. Chapter XI, 


permits a simpler, much less carefully safeguarded method, by” ` 


which ‘arrangements’ may be made between debtors, 
individual and corporate, and theit creditors. The Commission 
has successfully contended for a non-literal construction of 
the statute which prevents the safeguards provided for by. 
Chapter X from being evaded by using Chapter XI in situations 
in which Chapter XI, although’ not expressly made inapplicable, 
is deemed unsuitable by the Commission. It is its belief, 
arrived at after a thorough study of reorganisation practices. 
which it made at the request of Congress, that a somewhat 
paternalistic reorganisation procedure is desirable for all 
corporations whose securities are publicly held.* Chapter X, 

which provides for suh procedure, was enacted largely for the . 
purpose of giving. effect to the Commission’s views and the 
contention that.“it could be circumvented by instituting 
proceedings utider Chapter XI was one with which the 
Commission was naturally unsympathetic. 

Even where no statute with which the Commission is 
concerned i is directly involved, the Commission frequently urges 
its views on the federal courts in matters affecting the rights of 
investors, by obtaining permission to file a brief as amicus 
curiz. In Guaranty Trust Co. v. York,’ a suit by a debenture 
holder against an indenture trustee, the Commission was un- 
successful in attempting toepersuade the Supreme Court that 
‘federal courts of equity ought not to be bound by state statutes 
of limitation. Shortly thereafter, the Commission joined in a 
brief which successfully contended that the doctrine of the 


7 Tenth Report, p. 142. 
8 American corporation laws do not subdivide corporations into public and private 
companies but the companies for which the Commission deems Chapter XI 


suitable correspond roughly to British private companies. 
9 326 U.S. 99 (1945). 
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- ought -to be filled. It j is improbable that these G wilt 
be heeded by Congress in the near future. Control of that ` 


body now is, and séems likely to remain for some time, in the . - 


hands’ of those who have little enthusiasm for regulatory. 
agencies. Although they are unlikely to attempt any drastic - 
curtailment of the Commission’s’ powers, they are even” less . 
; likely substantially to increase them. : 

` i E. Merrick DoDD. 





ea 


ADMINISTRATIVE DISCRETION AND 
JUDICIAL CONTROL 


I 
THE MOTIVES OF ADMINISTRATIVE ACTS 


A. V. Dicey, considering the merits of the French droit 
administratif which ‘ eséape the attention, and do not receive 
the due appreciation of English constitutionalists ’, referred 
to the decisions of the Conseil d’Etat ‘in which individuals 
have obtained compensation for government action, which 
might possibly be considered of technical legality, but which 
involves in reality the illegitimate use of power conferred upon 
the government or some governmental body for one object, 
but in truth used for some end different from that contemplated 
by the law’.’ -The cases Dicey had in mind deal with the 
remedy on account of détournement de pouvoir? developed 
by the Conseil d’Etat to enable it to annul acts of an adminis- 
trative authority issued for motives or purposes other than 
those for the fulfilment of which a discretionary power was 
granted. Typical are the instahges of orders made for a 
political or fiscal purpose, while thé power of the administra- 
tion could only be used on police Zrounds.* Dicey’s views 
seem to be open to criticism under both French and English 
law. ` 

As to French law, without going into`details, it has to be 
pointed out that Dicey attributes to the Conseil d’Etat powers 
which it does not possess. The action for détournement de 
pouvoir belongs to the contentieux d’annulation, as opposed 
to the contentieux de pleine juridiction. The Conseil may 
either reject the appeal or pronounce the annulmént of the 
administrative act, if found illegal. But it cannot enter into 
further questions, such as award of compensation. 








} The Law of the Constitution (9th cd., 1939), p. 898-401. 

Port, Administrative Law (1927), p. 815, translates it as ‘misapplication, of 

power ', but this is much too general. In the English Icgal language th 

ig no appropriate expression to denote this*particular shade of ‘ misapplication 

3 See, in general, Laferrière, Traité de la juridiction administrative (2nd ed., 
1896), Vol II, pp. 548-660; Hauriou, Précis de droit administratif (9th ed., 
1919), pp. 509-514; Alibert, Le contrôle juridictionnel de l'administration 
(1926), pp. 236-258; Appleton, Traité élémentaire du contentieux administratif 
(1927), pp. 621-632. 

Recent comprehensive surveys of the French system for English readers 
are given by David, ' Droit Administralif in France’, in Wade, Appendix 
to Dicey, op. cit. (9th ed., 1939), pp. 495-504; Alibert, ‘The French Conseil 
d'Etat ', in Mop.L.Rev., Vol. 3 (1940), pp. 257-271. 
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As to English law, it is wrong to lay stress on the détourne- 
ment de pouvoir as a characteristic feature of the droit 
administratif without counterpart in this country.’ Laferrière, 
too, in a classic work on French administrative justice, which 
first appeared at the same time as Dicey’s, declares that neither 
English nor American Courts can exercise such an extensive 
control over the administration as is done in France, for 
they ‘ ne peuvent pas déclarer non avenu un acte de ]’adminis- 
tration, que s’ils relèvent’ contre lui une infraction formelle à 
la loi, tandis que le Conseil d’Etat peut . . . atteindre des 
infractions plus détournées’.‘ Despite all the well-known 
‘limitations which make English administrative law so different 
from the French, the English Courts of law are, as far as 
the remedy for détournement is concerned, vested with powers 
similar to those held by the Conseil d’Etat or the administra- 
tive tribunals of other Continental countries.* The Courts 
have developed a series of rules—often based on principles 
having little in common with those used by French lawyers— 
which in some instances even seem to allow a more far-reaching 
control of the use of discretionary power.’ At a time when 
the problem of the relations betwéen the judiciary and the 
executive is so much discussed, it might not, perhaps, be 
without interest to consider the equivalent of détournement - 
de pouvoir in this country. i 
J 1 
DICIAL CONTROL OF MOTIVES 


An inquiry info the motives of an administrative act must 
not overstep what lies within the discretionary’ power of the 
and cannot be reviewed by the Courts. The 
governing the matter is expressed in R. v. Vestry of ` 









4 This/ appears to be done, for instance, by Wade and Phillips, Constitutional 
Lado (2nd ed., 19365), p. 328, but not in the subsequent edition (8rd ed., 1946). 

. cit., ii, pp. 558-559. f i 
eo. Keir and Lawson, Cases in Constitutional Law (2nd ed., 1933), 
pp. 138-139; Hart and Hart, Lap of Local Government and Administration 
(1934), p. 381; Wade, Appendix, cit., p. 523; Jennings, The Law and the 
Constitution (8rd ed., 1943), pp. 209, 217; Wade and Phillips, op. cit. (8rd ed., 
1946), p. 271. 

The statement by the authors of the Ministers’ Powers Report (Cmd. 4060, 
1932), who felt ‘ bound to confess that Continental critics are justified in their 
contention that under the rule of Jaw in England the remedy of the subject 
against the Exeentive Government*is less complete than the remedy of subject 
against subject’ (p. 112), ought to be understood with some qualification. 

It must not be overlooked that the English Courts have powers, such as that 
of issuing orders to administrative authorities, which are unknown in France 
and elsewhere. 
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. St. Pancras,* where Lord Esher, M.R., held that ‘ if people who 
have to exercise a public duty by exercising their discretion 
take into account matters which the Courts consider not to be 
proper for the guidance of their discretion, then in the eye of the 

- law they have not exercised their discretion’, and that ‘ the 

‘legislature has entrusted the sole discretion to them, and. . 
no mandamus could go to.them to alter their decision. But 

. they must fairly consider the application and exercise their 
‘discretion on it fairly, and not take into account any reason 
-for their decision which is not a legal one’. 

. The principle is repeated in equally wide terms by Lord 
Reading in R. v. Brighton Corporation; ex p. Thomas Tilling, 
Ltd.” :‘ The Court ought to be very slow in interfering with 
-the decisions of local authorities,’? and this Court has always 
taken the view that, assuming the local authority has come 
to a decision upon the merits of the case, without taking into 
account or being influenced by matters outside their proper 
sphere of consideration, this Court should not interfere, not- 
‘withstanding that it might have*arrived at a totally different 
conclusion. ... But when the Court comes to the ‘conclusion 
that the local authority has not properly exercised its discre- 
-tion, because it has taken extraneous matters into account and 
- allowed them to influence it, then it is tiik duty of this Court 
to intervene.’ Sy 

This principle finds several applications, which may con- 
veniently be divided into separate categoriés, Some of them 

-~ are known to the law of contracts and some are not, but, in 

~ any case, the considerations on which they are ‘kased may be 

different. The following are those which can be 
the Courts’ decisions : \ ' l ; 

(a) There may be an error of'law.'' In this case a mistaken 










w 


(1890), 24 Q.B.D. 871, 375-376. Applicd in Sadler v. Sheffield Corponation ; 
Dyson v. Sheffield Corporation, [1924] 1 Ch. 483, 505: ‘ Lord Esher di 
intend to confine the gencral proposition stated by him to the pariicular 
of that case’. See alsa R. v. Board of Education, [1910] 2 K.B. 165. 
(1916), 85 L.J.K.B. 1552, 1555. ° See alo Ah Sing v. Minister of Interion: 
Tuling v. Minister of Interior (1919), Transvaal Provincial Division. |5.A. 
838; Frankfurter and Davison, Cases and Other Materials on Administrative 
Law (1932), p. 1039. 

.)" In this sense London County Council v. Bermondsey Bioscope Co., Lid., 
i [1911] 1 K.B. 445, 452. 

r1 In France this’ is not détournement but violation de la loi. The American 
conception seems to be very wide, for when, for instance, a rate-fixing body 
has omitted to take into consideration some clement or factor which the 
Court thinks ought to have been included, error of law is promptly held to 


b 


have been committed and the power to review is exercised: Dickinson, 
Administrative Justice and the Supremacy of Law in the United States (1929), 
p. 55. : 
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interpretation of the law leads to wrong considerations being 
taken into account.'? In R. v. Boteler*® Cockburn, C.J., 
said: ‘I do not intend in the slightest degree to encroach 
upon the doctrine that, when magistrates have a discretionary 
power to decide whether they will do an act or not, this Court 
will not order them to do it when they have exercised their 
discretion upon the merits of the matter. But it is clear, upon 
the facts of the present case, that they have not exercised 
that discretion which in law they would have been justified in 
exercising. This extra-parochial place, having been made part 
of a Union [by a Poor Law Board], became liable by law to 
contribute its share to the general expenses of the Union; and 
the magistrates, having that fact established before them, 
ought to have issued their warrant. It is equally clear that 
the reason why they did not do so was because they were 
invited to exercise their discretion on a matter which was not 
within it. They proceeded upon the ground that the annexa- 
tion of this extra-parochial place to the Union was unjust, in 
other words, that the operation of the Act of Parliament under 
which that was effected was unjust ... That is not a tenable 
ground on which this Court can ‘allow magistrates to decline 
to exercise their discretion according to the law.’ Similarly, 
~ it was held in R. v. Mayor and Corporation of Newcastle-on- 
Tyne, that a local authority was wrong in disapproving of 
the construction of a new building on the ground that it would 
be unsuitable to thé locality and would tend to depreciate 
the character of thé neighbouring property, when the law did 
not give it an Absolute discretionary power of approval or 
disapproval te was bound to approve. In R. v. Ormesby 
Local Board*® the local board was held to have misconstrued 
the pein which it purported to act, and there was there- 
fore no £xercise of discretion. R. v. Board of Education’: 
‘ The Board, by acting on a wrong construction of the Act, 
have not exercised the real discretion given to them thereby; 
a discretion to say whether the sums provided are fit and © 
. préper on the assumption that the Act allows the authority 
tp prefer provided to non-pwovided schools as such, is entirely 
lifferent from a discretion to say whether they are fit and 
proper when such preference is unlawful.’ 

(b) There seems to be an error of fact when a public body 
is prompted by a mistaken belief in the existence of some 





12 See Keir and Lawson, op. cit., pp. 137-138. 

13 (1864), 4 B. & S. 959, 964; Keir and Lawson, op. cit., p. 198. 

14 (1889), 60 L.T. 963. 1> (1894). 43 W.R. 96. 
16 [1910] 2 K. B. 165, 179, affirmed in Board of Education v. Rice, [1911] A.C. 179. 
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motive, which may even be legal in itself, but is not the one 
for the attainment of which its powers were granted.** 

In Marshall v. Blackpool Corporation ** it was held that 
a local authority, when dealing with an application for permis- 
sion to construct 2 communication to enable vehicles to go in 
and out of premises, must not use the safety of the public as 
a reason for prohibiting all ingress and egress. Slesser, L.J., 
added: ‘ They may have regard to matters affecting the safety 
of the public and the convenience of traffic, but should not 
have regard to their proposed Town Planning Scheme or any 
contemplated use of the portion of the borough . . . for 
residential purposes only.’ ** 

The compulsory purchase of land supplies some interesting 
examples. In Galloway v. Mayor and Commonalty of Lon- 
don?" Lord Cranworth, L.C., said: ‘ When persons embarking 
in great undertakings, for the accomplishment of which those 
engaged in them have received authority from the Legislature 
to take compulsorily the lands of others, making to the latter 
proper compensation, the persons so authorised cannot be 
allowed to exercise the powers conferred on them for any 
collateral object; that is for any purposes except those for 
which the Legislature has invested them with extraordinary 
powers. . . . It has become a well-settled head of equity, 
that any company authorised by the Legislature to take com- 
pulsorily the land of another for a definite object, will, if 
attempting to take, it for any other object, be restrained by 
the injunction of the Court of Chancery from so doing.’ In 
Municipal Council of Sydney v. Campbell ** the appellants had 
statutory powérs to acquire compulsorily land for the purpose 
of making of extending streets and carrying out improvements 
in or remodelling any portion of the city. The Privy Council 
. held that at the time of the passing of the resolution... 
the council conceived it to be within its powers to resume 
lands‘ not needed for the extension itself, but solely for the 
parpoue of perce the betterments arising from the 
extension. A body ... authorised to take land compulsorily 
for specified Papon will not be permitted to exercise its 
powers for different purposes, and if it attempts to do so, the 


A Courts will interfere °’.”? The test is, however, difficult, as 


24 This is the classical instance of détournement. 

25 [1983] 2 K.B. 334 

26 At pp. 353-354. 

27 (1866), L.R. 1 HL. 34, 43; Keir and Lawson, op. cit., p. 189. 
28 [1925] A.C. 338. 

29 At p. 343. 
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‘ the party impeaching those proceedings must, of course, prove 
that the council, though professing to exercise its powers for 
the statutory purpose, is in fact employing them in furtherance 
of some ulterior object’. The latter is a question of fact and: 
it is not always easy for the party claiming the nullity to prove 
the motives behind the administrative action, especially if the 
authority does not state them or they do not otherwise result 
from the case. In The King v. Minister of Health; ex p. 
Davis,” an improvement scheme, purporting to be made under 
the provisions of the Housing Act, 1925,°! after providing for 
the acquisition and clearing of an unhealthy area, empowered 
the local authority to sell, lease or otherwise dispose of, as 
they thought fit, the cleared area or to appropriate or use it 
for any purpose approved by the Minister of Health. The 
scheme was held ultra vires because, as Lord Hewart, C.J., 
said, ‘ under the name, and the agreeable name, of an improve- 
ment scheme, this particular council is minded to acquire a 
slice of very valuable land in the heart of the city of Derby, 
not for any purpose of rearrangement or reconstruction, but 
for the purpose, if and when the local authority thinks fit, 
of resale, and, of course, of resale at the highest obtainable 
price ’.** 

A second group of cases deals\with licensing of cinema 
performances. It was laid down in Theatre de Luxe (Halifax), 
Ltd. v. Gledhill,” Atkin, J., dissenting, that, according to 
the Cinematograph Act, 1909,™ s. 2 , the power of the 
licensing authority to impose conditions i$ limited to the use 
of the premises for the giving of cinematograph exhibitions. 
Conditions based on the public interest, such those having 
regard for the health and_welfare of young children, were held 









30 [1929] 1 K.B. 619. 

31 15 Geo. 5, c. 14, Part II. 

32 At p. 624. See also Allen, Law and Orders (1945), pp. 184-186. 
instance may be found in Denman v. Westminster Corporation 
1 Ch. 464, 476: ‘ The local authority are entrusted with statutory powek 
used bona fide for the statutory purpose, and for none other ’. 

The case is different when an authority is expressly given power to sęcure 

the clearance of an area either by ordering the demolition of the building§ or 
by purchasing the land, notwithstanding that it may do injury to private 
individuals: Robin & Son, Ltd. v. Minister of Health, [1939] 1 K.B. 520, 5 
per MacKinnon, L.J.: ‘ Obviously, in either case, the appellants, who wan 
to extend their existing premises, must be the most eager purchasers. In 
such circumstances the possibility of using the provisions of the Act for the 
indirect purpose of making money out of the appellants is apparent. I do not 
for one moment assume that ‘any such purpose is contemplated by the 
corporation. Indeed, I assume that so discreditable a manœuvre cannot be 
their intention, I only say it is a possible result under the provisions of this 
Act and one which I have to characterize as remarkable ’. 

33 [1915] 2 K.B. 49. 

at 9 Edw. 7, c. 30. 
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to be ultra vires, however necessary they might be. This 
decision ought to be construed strictly. In Harman v. Butts 
and Others™ Atkinson, J., stated: ‘Bearing in mind the 
expressions of judicial opinion that the decision in the Halifax 
Case only applies where the facts are precisely the same, I feel 
that I am at liberty to hold that it has no bearing on an 
application under a different Act, relating only to Sundays, 
and that the discretion of the licensing authority is not subject 
to the limitations imposed in that case, but is unlimited save 
that it must be exercised in a reasonable way.’ In R. v. 
London County Council; ex p. London and Provincial Electric 
Theatres, Ltd.,** it was held, and approved by the Court 
of Appeal, that the council could have regard to the public 
interest; per Lord Reading, L.J.: ‘We should only order 
the mandamus to issue if we came to the conclusion that the 
council, by taking into consideration the enemy character of 
the constitution of the company, had allowed their minds to 
be influenced by extraneous considerations. The council in 
these matters are the guardians of the public interest and 
welfare. . . . I cannot hold that such considerations are 
extraneous or extra-judicial,’ ` 

The dismissal of teachers provides another instance of 
faulty motives. The loc4l authority may dismiss a teacher 
‘on educational grounds’, according to section 7 (1) (a) of 
the Education Act, 1902. Russell, J., held in Hanson v. 
Radcliffe Urban District Council” that ‘the mere desire to 
economise does not. . . entitle the local education authority 
to terminate the employment of a teacher, alleging that to 
be an, educational ground’, and this was confirmed by the 
Court of 

The 







peal. 
ét is ultra vires even if its motives are ‘ alien and 
t’. This was decided by Warrington, L.J., in the 
case of the dismissal of a married woman teacher, appointed 
at p)éasure, from a provided school: Short v. Poole Corpora- 
tio: ‘It may also be possible that an act of the public 
body, though performed in good faith and without the taint 
£ corruption, was so clearły founded on alien and irrelevant 
‘grounds as to be outside the authority conferred upon the 
body, and therefore inoperative. It is difficult to suggest any 
| 85 [1944] 1 K.B. 491, 499. 36 [1915] 2 K.B. 466, 475-476, 
K 37 [1922] 2 Ch. 490, 500, approving and following Martin v. Eccles Corporation, 
! [1919] 1 Ch. 387. See also Blanchard v. Dunlop, [1917] 1 Ch. 165. 
38 [1926] 1 Ch. 66, 91. ‘his defect and some of those previously mentioned 


“are merely intended when properly understood as examples of matters which if 
proved to exist might establish the ultra vires character of the act in question '. 
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act which would be held ultra vires under this head, though 
performed bona fide. To look for an example germane to 
the present case, I suppose that if the defendants were to 
dismiss a teacher- because she had red hair, or for some equally 
frivolous and foolish reason, the Court would declare the 
attempted dismissal to be void.’ ' 

(e) The grounds of an act must be reasonable.” The point 
is as delicate here as in other provinces of the law. The 
reasonable exercise of a power is defined as follows by Lord 
Wrenbury, in Roberts v. Hopwood *°: * A discretion does not 
empower a man to do what he likes merely because he is 
minded to do so—he must in the exercise of his discretion do 
not what he likes but what he ought. In other words, he must, 
by use of his reason, ascertain and follow the course which 
reason directs. He must act reasonably ’. 

It is generally assumed that the Courts ought to be ‘ slow’ 
to condemn the administration on the grounds of unreason- 
ableness, as on other grounds previously mentioned. When 
representative bodies are concerned, application is usually 
made *! of the principles stated by Lord Russell in Kruse v. 
Johnson *? with regard to by-laws. They are that an elected 
body, vested by Parliament with wide powers, may be trusted 
to understand the requirements of the people it represents 
better than judges. Reasonableness should not be taken in 
the narrow sense of the word. The qualification, the exception, 
the limit, which some particular judges may think prudent 
or necessary or convenient, do not help in laying down a 
principle or definite standard by which reasonableness or 
unreasonableness may be tested. A wide margin should be 
allowed for error in judgment, not amounting to misconduct, 
or for deliberate policy, not being illegal. The question of 
unreasonableness has to be regarded in another sense.\, If the 
acts of the administration were, for instance, ‘ found\to be 
partial and unequal in their operation as between different 
classes; if they were manifestly unjust; if they disclosed bad 


39 That unreasonableness is due to taking {nto account improper consideratio 
is shown by Lord Atkinson when he condemns as unreasonable the remunera’ 
tion of personnel by a council who ‘allowed themselves to be guided in 
preference by some eccentric principles of socialist philanthropy, or by a 
feminist ambition to secure the equality of-the sexes in the matter of wages 
in the world of labour’, which should not be taken into consideration at all: 
Roberts v. Hopwood, [1925] A.C. 578, 594, 600. 

40 [1925] A.C. 578, 618, followed in Att.-Gen. v. Tynemouth Union, [1980] 1 Ch. 
616, 625. 

41 See, for instance, R. v. Roberts; ex p. Scurr and Others, [1924] 2 K.B. 695, 
719, 721, 726-727, as well as Roberts v. Hopwood, [1925] A.C. 578, 588. 

42 [1898] 2 Q.B. 91, 99. 

° 
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faith; “* if they involved such oppressive or gratuitous inter- 
ference with the rights of those subject to them as could find 
no justification in the minds of reasonable men, the Court might 
well say: “ Parliament never intended to give authority to 
make such rules; they are unreasonable and ultra vires.” ’ “* 

The principle is not limited to local elected bodies. Dealing 
with regulations issued by the Minister of Transport in 1934 
and 1941, alleged to be unreasonable, and approving Kruse v. 
Johnson, Scott, L.J., said in Sparks v. Edward Ash, Ltd.“ : 
‘If it is the duty of the Courts to recognise and trust the 
discretion of local authorities, much more must it be so in 
the case of a minister directly responsible to Parliament and 
entrusted by the constitution with the function of administering 
the department to which the relevant field of national activity 
is remitted. Over and above these grounds for trusting to 
that minister’s constitutional discretion is the further con- 
sideration that these regulations have to be laid on the table 
of both Houses .. . and can be annulled in the usual way. 
For the above reasons, this Court has, in my opinion, no power 
to declare these two regulations invalid for unreasonableness.’ 

In respect of war-time legislation the Courts have often 
denied they had power to control unreasonableness,** a 


43 While bona fides seems here to be an aspect of reasonableness, Lord Macnaghten 
seems to hold that reasonableness is an aspect of bona fides: ‘It is well settled 
that a public body invested with s atutory powers such as those conferred 
upon the corporation must take care not to exceed or abuse its powers. It 
must keep within the limits of the authority committed to it. It must act 
in good faith. And it must act reasonably. The last proposition is involved 
in the second, if $t in the first’: Westminster Corporation v. London and 
North Western, Ky., [1905] A.C. 426, 480. The two aspects are separated 
by Scrutton, 7.J.: ‘Good faith is not, in my view, sufficient by itself; some 
of the most honest people are the most unreasonable; and some excesses may 
be sinceyély believed in, but yet quite beyond the limits of reasonableness ’: 
R. v. Roberts; ex p. Scurr and Others, [1924] 2 K.B. 695, 719. This shows 
how giosely knit are the various categories of defects of the motives. Lord 

Sumfher, in Roberts v. Hopwood, [1925] A.C. 578, 601, 6038-604, solves the 

apparent riddle by mentioning the different definitions of good faith as meaning 

noé only honesty but that a council ' are giving their minds to the comprehen- 
on and their will to the discharge of their duty towards the public’. 

[his criterion is similar to the one described by Dickinson, op. cit., pp. 167-168. 

The Courts ‘are merely to prevent such abuse of discretion as would be 

constituted by a decision which,reasonable men could not have made on the 

same evidence. ... Where the only ground which a Court can give for its 
difference from the administrative body is limited to mere difference of 
opinion as to some matter or matters peculiar to the case, or some difference 
in inference from those matters, then the Court should not disturb the opinion 
or inference of the fact-finding body unless the latter is plainly beyond the 
bounds of reason; for the difference is one of discretion, or *' fact” '. See 

also the decision of the Supreme Court of the United States in Yick Wo v. 

Hopkins, Sheriff; Woo Lee v. Hopkins, Sheriff, 1886, 118 U.S. 356; 6 Sup.Ct. 

1064; Frankfurter and Davison, op. cit., p. 11380. 

45 [1943] 1 K.B. 223, 229-230. 

46 See, for instance. Minister of Agriculture and Fisheries v. Price, [1941] 2 K.B. 
116; R. v. Comptroller-General of Patents; ex p. Bayer Products, Ltd., [1941] 
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phenomenon contrasting with the tendency of Courts in general 
to enlarge their own jurisdiction. The Courts refuse to investi- 
gate the grounds on which the executive formed its belief and 
the expediency of its acts for the purposes for which the emer- 
gency powers were conferred, recognising a complete, and not 
quasi-judicial, discretion of the executive. However these 
decisions, which mark ‘ the conflict between the “ objective ” 
and the ‘‘ subjective ” theories °,“ may be criticised, they seem 
to be based on a strict interpretation of the words of the Defence 
Regulations and the exceptional character of the powers granted 
to the executive. An application of the principle does not 
appear to be possible where the terms of the text are different. 
and do not lend themselves to such an interpretation, and there 
are no exceptional powers, for in case of doubt the liberty of 
the individual must prevail. 


‘ga 
PLURALITY OF MOTIVES 


Good motives may be found together with the faulty. Should 
there also be bona fide educational grounds for the dismissal 
of a teacher, these would be, according to P. O. Lawrence, J., 
in Sadler v. Sheffield Corporation ; ee Sheffield Corpora- 
tion,** ‘mixed grounds, compounded as to part of financial 
grounds and as to the rest of educational grounds. Mixed 
financial and educational grounds, in my }¥dgment, are not 
educational grounds within the meaning of sub> 
[of the Education Act,.1921,*° s. 29]. In my opini 
not be right (even if it were possible) to attempt resolve 
the mixed grounds into their component parts, and ‘then to 
cast away the financial grounds, so as to leave the educational 
grounds as the undiluted and sole grounds for the dismissal. 
It seems to me . . . that here the financial grounds and \the 
educational grounds were inextricably mixed and must stand 
or fall together. Another way of putting the same point Ñ 
that sub-section (2) (a) confers upon the local education autho- 
rity a discretionary power to require the dismissal of a teacher 






1 K.B. 306; Liversidge v. Anderson, [1942] A.C. 206; Greene v. Secretary 
of State for Home Affairs, [1942] A.C. 284; Horton v. Owen, [1948] 1 K.B. 
111; Point of Ayr Colliery, Ltd. v. Lloyd George, [1943] 2 All E.R. 546; 
Carltona, Lid. v. Commissioners of Works, [1943] 2 All E.R. 560. 

47 Allen, op. cit., p. 243. 

48 [1924] 1 Ch. 488, 504-505. 

49 11 & 12 Geo. 5, c. 51. 
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in a non-provided school on educational grounds only, and, 
if the authority in exercising the discretionary power takes 
other grounds into account, the power is not well exercised ’. 

There is no contradiction between this case and other cases 
when the motives are not ‘ inextricably mixed’. In The King 
v. Brighton Corporation; ex p. Shoosmith,*° a tarmac surface 
was put on a road so as to have it ready in time to be available | 
for car races. Although this was the occasion for the work 
being done, it is impossible to say that ‘ the corporation, under 
the colour or pretence of making this road more ccnvenient for 
those who live in or near Brighton, did this road-making really 
for the purpose of obliging the Automobile Club ’, when there 
was a clear need for the road’s improvement. In Re Decision 
of Walker ` it is the amount paid in wages by a local authority 
that counts, according to Goddard, L.J., and not the motive 
which led to that amount being paid. ‘How or why they 
arrive at that particular figure is, in my opinion, irrelevant. 
If the result is a reasonable sum, that is enough to justify the 
payment ’.** And for du Parcq, L.J., expenditure is not 
always contrary to the law,‘ whenever the local authority’s 
reasons for the expenditure. are ill-advised, stupid or even (it 
may be) dishonest ’.** Defective motives, in other words, qnly 
come into consideration in so far as they reveal the ultra vires 
character of the act. 

Vaughan Williams,’L.J., in the Brighton Case distinguishes 
between ‘ motive ’ axid ‘ purpose ’.** It does not matter if the 
motive is an extraneous one, provided that the purpose is 
proper. It is difficult to follow this conception. Motive and 
purpose of aif administrative action cannot be separated, for 
they are tő be understood as one and the same thing seen from 
a differeft angle. The motives are the reasons which move the 
public/authority with relation to the ends of its action. There 
may be more than one motive and more than one purpose of 
the /administrative action. But each motive has to be con- 
si#ered as a whole with the purpose to which it corresponds. 
fhe wrong motives and „purposes do not invalidate the 
act when the legal ones exist and can be isolated and 
are not affected. It is not so much the way in which the 







50 (1907), 96 L.T. 762, 764. See also Westminster Corporation v. London and 
North Western Ry., [1905] A.C. 426, 432. 

51 [1944] 1 K.B. 644, 

52 At p. 649. 

53 At p. 650. 

54 (1907), 96 L.T. 762, 763. See also Wade and Phillips, op. cit. (8rd ed.. 1946), 
p. 271. 
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administrative decision has been reached that matters, as the 
result, which has to fulfil the purpose set by the law. The 
principle laid down in these cases is an application of the rule 
that utile per inutile non vitiatur. 


IV 
LEGAL LIMITS TO ADMINISTRATIVE DISCRETION 


The judgment on the motives or purposes operates along 
the border-line between what is legal and what is merely 
discretionary. It is indeed contended in France that the 
admission of détournement de pouvoir, entailing a judicial 
review of motives and purposes, eliminates the possibility of a 
discretion ** or that it vests the Conseil d’Etat with the power 
of a judge on ‘ administrative morality ’.°° From a general 
point of view, it is possible to say that the public administra- 
tion is granted a ‘blanket’, a sphere where it may freely 
exercise its activity and consider each case on its merits. Such 
a power, however, is not without limits set by the law to 
prevent it becoming arbitrary. Any activity trespassing them 
is therefore illegal. One of the conditions binding administra- 
tive action is that it should correspond to some general or 
special purpose explicitly or implicitly determined. When the 
action is inspired by different motives or grounds, when it is 
directed at different aims or purposes, it is invalid because this 
shows that the discretion is not properly exercised. The 
Courts do not substitute their discretian for that of the 
administrative authority. They simply relyon some external 
elements warranting the conclusion that the diseretion was not 
based on correct grounds and was therefore exercised in the 
wrong direction. One could only properly speak oÑ‘ adminis- 
trative morality °? with regard to the exercise of discretionary 
power untrammelled by judicial checks. There can be ng doubt 
that this is the solution of the problem according to English 
law. Phillimore, L.J., in Mitchell v. East Sussex County 
Council,” dealing with the question of ‘ educational groun 
already previously considered, in an action for declaration that 
a notice was invalid and inoperative and for relief by injunc 
tion, stated: ‘ Although this matter comes from the Chancery 
Division, and although the remedy sought is prima facie an 
equitable remedy, it is really a pure matter of dry law which 







55 Duguit, Traité de droit constitutionnel (Vol. II, 1923), p., 297. 

58 Cp. Welter, Le contrôle juridictionnel de la moralité administrative (1929), 
pp. 78 fE., 325 ff. 

57 (1914), 109 L.T. 778, 779-780. 
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one can determine and should determine without having regard 
to any other considerations, hardship, or whether or not the 
tribunal or authority which has power to decide the matter has 
decided it, in our opinion, rightly or wrongly. The matter 
can be determined by this Court [Court of Appeal]. It is 
possible it might also be determined by the Board of Educa- 
tion. But it can be determined by this Court, not the quantum 
of educational grounds, because that is not a matter to be 
determined by the Court.**® "Whether or not there are educa- 
tional grounds is a matter which this Court can determine ’.*° 
Lord Sterndale, M.R., held in a similar case, Hanson v. 
Radcliffe Urban District Council: € All I have to say is, 
whether what was ordered to be done by the local education 
authority was legal or not’. It is significant that section 1 (1) 
of the Supplies and Services (Transitional Powers) Act, 1945 ° 
had to be devised, to make it possible for a Defence Regu- 
lation to ‘have effect for the purpose of . . . maintaining, 
controlling and regulating supplies and services’ in the period 
of transition from war to peace, ‘ whether or not it is for the 
time being necessary or expedient for the purposes specified 
in subsection (1) of section one of the Emergency Powers 
(Defence) Act, 1939’. 

The cases previously mentioned show that the acts of an 
administrative authority are treated differently to those of 
private individuals in respect of their invalidity. The reason 
is given by Warrington, L.J., in Short v. Poole Corporation * : 
‘ Being established by statute for certain limited purposes, no 
act purporting to be that of the public body can have any 
operation as stich, if the individuals purporting to exercise the 
functions of the public body have, in performing the act in 
question,“ transcended the limits of the authority conferred 
upon it*. The principle is applied in Fennel v. East Ham 
Corporation,® in a case of notice to terminate an engagement 
give by a local authority on the basis of a contract. 


Lawrence, J., said: ‘Under ordinary circumstances the 
J 


5% ' Assuming the things done to be within the discretion of the local! authority, 
no Court has power to interfere with the mode in which it has exercised it. 
When the Legislature has confided the power to a particular body, with a 
discretion how it is to be used, it is beyond the power of any Court to contest 
that discretion ', per the Earl of Halsbury, L.C., in Westminster Corporation 
v. London and North Western Ry.. [1905] A.C. 426, 427. 

59 See also Smith v, Macnally, [1912] 1 Ch. 816, for grounds connected with the 

iving of religious instruction. -7 

60 [1922] 2 Ch. 490, 504. 

81 9 Geo. 6, c. 10. 

62 [1926] 1 Ch. 66, 90. 

63 [1926] 1 Ch. 641, 651-652. 
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Court would never go into the motive of either party for 
exercising any of the contractual rights, as no action would 
lie, however corrupt such motive might have been. Had the 
plaintiffs given written notices to the Council to terminate 
their engagements, the Council could not have treated such 
notices as inoperative because the plaintiffs had given them 
corruptly or mala fide. Short’s Case, however, is an authority 
for the proposition that, if one of the contracting parties is a 
statutory body and, therefore, can only properly exercise its 
powers for the purposes for which it is created, the other party 
to the contract has a right to question the motives which 
actuated the statutory body in exercising its contractual rights ; 
and on proof that such motives were corrupt or mala fide or 
otherwise alien to the objects for which it was created, to 
obtain a declaration that such purported exercise is null and 
void’. 

The case of invalidity \for unreasonableness is even more 
delicate. A comparison bétween the English and the French 
system is not unfavourable to the former, as is often alleged. 
It must, however, be borne in\mind that their legal categories 
do not always coincide. In France no control could openly 
be admitted over the reasonableness of an act, this being a 
matter pertaining to the opportunité into which the Conseil 
is forbidden to enter. No such obstacle hampers the work of 
the English Courts. But it would be misleading to deduce 
from this, sic et simpliciter, that the English Courts exercise a 
control over the administration which (i) goes beyond the 
legality of its actions, and (ii) penetrates much deeper than 
that of the French Conseil.“ As to the first point, whatever 
may be the case in France, it is not unusual in tha law of this 
country for the judges to decide on the issue of reasonableness, 
even in ‘private matters.“ This applies to the actions of the 
administrative authorities, as typified by the decision of Lord 
Atkinson in Roberts v. Hopwood, that the duty of a ‘local 
body to act ‘ in a fairly businesslike manner with reasonable 
care ’ is ‘ a legal duty as well as a moral one, and acts done in 
flagrant violation of it should, insmy view, be properly held 


to have been done ‘“‘ contrary to the law ” within the meaning’, 


64 This is the opinion of Bonnard, Le contrôle juridictionnel de l'administration 
(1934), pp. 127-181. In cases of unreasonableness the English Court ‘ dépasse 
ainsi un peu le strict point de vue de la légalité pour pénétrer sur celui de 
l'opportunité ’, acting more like a hierarchical superior than like a Court 
of Jaw. 

85 See Robson, Justice and Administrative Law (1928), p. 235. 

66 [1925] A.C. 578, 595-596. See also, e.g., the Public Health Act, 1936 
(26 Geo. 5 & 1 Edw. 8, c. 49), s. 290 (8) (c). 
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of section 247 (7) of the Public Health Act of 1875’. It is 
not, of course, always easy to fix the boundary between what 
can be invalidated as unreasonable, and what cannot as 
belonging to administrative discretion. One would then be 
tempted to say that matters which could be free in France 
within the limits of discretion might be legally bound in 
England. This, however, is not always so, as the consideration 
of the second point set out above will show. The Conseil may 
sometimes arrive at the same results as the English Courts, 
though following a different and less direct course. Instead of 
judging whether an act is reasonable or not the Conseil, in its 
continuous endeavour to widen its jurisdiction and its control 
over the administration, adheres to the strict principle of the 
détournement and adapts it to muke further inroads. Some 
recent decisions demonstrate that, when neither the law nor 
any other document determines the grounds which should lead 
the administration in the exercise of its powers, the Conseil 
feels it to be its duty to inquire what are these grounds, despite 
the legislative omission.*’ This step, which is qualified as 
“explosif’, means that the Conseil, following its ‘ politique 
jurisprudentielle ’, takes upon itself the appreciation of the 
opportunité when the interests of the citizens are affected by . 
the administrative ‘action, to avoid the rule of the ‘ bon plaisir 
administratif °’. Despite the many differences, the two 
systems are a alone parallel paths. 


G. E. TREvEs. 


67 See the decisions of the Conseil d'Etat, July 9, 1943 (case: Tabouret et 
Laroche), and July 28, 1944 (case: Dame Constantin), D.H., 1945, J. 168. 

68 See Morange, ‘Le contrôle de la légalité et de l'opportunité des décisions 
prefectorales en matière d'opérations immobilières °’, ibid., pp. 164-166. 


JUSTICE AND THE ARMY 


RECENT events, occurring in the Far East and echoing in 
Westminster, have once again drawn public attention to the 
administration of justice in the Army. The demand that those 
convicted should have a right of appeal to the High Court is 
based not primarily on the ground that every subject should 
be so entitled as part of his democratic heritage but that 
the administration of justice is incompetently handled by 
unqualified officials and that a legal check is therefore necessary. 
The demand would find little support if substantial justice 
were thought to result from courts martial and if it were agreed 
that the trials were conducted in a proper judicial spirit. 

To what extent then has a member of the Army just cause 
for complaint ? - 

On May 14, 1946, a ea occurred at Muar Camp, 
Malaya, and as a result of the court martial held in August 
248 men were convicted and sentenced to two years’ imprison- 
ment with hard labour and to'be discharged with ignominy.’ 
On October 10, 1946, the Secretary of State for War informed 
the House of Commons that acting on the advice of the Judge 
Advocate General he had quashed these convictions,’ and on 
October 15 gave his reasons as follows: first, evidence in the 
majority of cases was allowed to be taken from spokesmen of 
groups, contrary to the Rules of Evidenca; second, the Judge 
Advocate at the trial misdirected the sont law as to the 
bearing of the evidence in its application to each individual 
case; and third, he failed to deal with the case of ‘each accused 
individually on its own merits.* These irregularities had 
apparently passed the scrutiny of the J. A. G.’s department 
in India. Public apprehension was considerable for if\investi- 
gation resulted in this state of affairs being revealed, \might 
there not in many other cases unlit by the glare of publi i 
have been similar irregularities and should not the whole 
system be investigated? It was*true that a Committee sitting 
in 1988 on courts martial had reported*: ‘ We cannot su 
ciently emphasise the importance of the result that our studied 






1 Weekly Hansard, No. 27, cols. 34-42. 

2 Ditto, No. 27, cols, 368-75. 

3 Ditto, No. 28, cols, 800-4. | 

4 Report of the Army and Air Force Courts Martial Committee, 1938 (Cmd. 6200). 
All footnote references to paragraphs are to this report unless otherwise stated. 
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search for cases of injustice covering a period of twenty years, 
and from all over the world, has discovered not a single one.’ * 
Nevertheless here apparently was such a one. The result was 
that on November 5, 1946, the Secretary of State for War 
announced that another Committee under the chairmanship of 
the Hon. Mr. Justice Lewis was being set up and that the 
members would be four M.P.s (including two K.C.s and one 
barrister), the Director of Public Prosecutions and two senior 
officers, one from the Army and one from the R.A.F.° The 
main terms of reference are: ‘To bring under review, in the 
light of the experience gained in the late war and of the 
composition of the Army and the R.A.F., the recommendations 
of the Army and Air Force Courts Martial Committee, 1988 
(Cmd. 6200), with special reference to the question whether it 
is desirable to provide any and if so what form of appeal from 
the findings or sentences of courts ‘martial ’. 

Courts martial are seldom widely publicised and those which 
the Press chooses to emphasise are sensational and exceptional, 
but the number of trials on minor charges is very large. A 
permanent president of courts martial operating within an area 
the size of the county of Surrey may in wartime hear over 
twenty cases a week. The great majority of these are cases 
of desertion, the essence of which offence is an intention on 
the part of the absentge, when he absents himself, never to 
return. Very often vole who absents himself has no clear 
idea when, if ever,/he intends to return; his mind does not 
advert to the question at that time. He is absent for a few 
months and Nae either surrenders or is arrested. We will 
assume that-he is handed over by the military or civil police 
to a large-static holding battalion since such a unit, generally, 
ost efficient administration for dealing with offenders. 
Withiry a day or so of his return he is taken before his com- 
manding officer, who remands him in custody while a Summary 
of Evidence is taken. The unit may boast a Courts Martial 
oie. responsible for the preparation and presentation of all 







cases. The Summary of Evidence taken by the C.M.O. is. 
ttended by the accused, whô hears the evidence, may question 
witnesses and may make a statement. In desertion cases the 
evidence usually consists of two documents: first, a declaration 
by the Court of Inquiry (held in the fourth week after the 
original absence) that the accused absented himself without 
leave on a certain date, and second, an arrest certificate 


3 Para. 9. 
© Weekly Hansard, No. 81, cols. 1219-22. 
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forwarded by the police or other authority who took the accused 
into custody or to whom he surrendered. At the conclusion 
of the Summary of Evidence the accused is asked if he requires 
a particular defending officer, or a defending officer who will 
be detailed, or whether he wishes to defend himself. If the 
accused has been absent for a few months, or if he has been 
returned to a unit other than that from which he absented 
himself, he will most probably not know any of the officers. 
He may if he wishes ask for a defending officer from another 
unit, but in all cases the C.O. of the officer asked for may 
decide that that officer is ‘not available’. The. commonest 
reason why an officer is ‘not available’ is that he, being 
perhaps a company commander or an adjutant; is very busy 
and cannot be spared. For many reasons, therefore, it is true 
to say that in the great majority of cases the accused receives 
for his defence an officer,.below the rank of major, whom he 
has never seen before. Ifthe Summary of Evidence against 
the accused appears to be satisfactory, application is made to 
higher authority for the convening of a court martial. Before 
the convening, the Summary of Evidence in more serious cases 
such as theft is sent to the Military Department of the Judge 
Advocate General’s office, who ‘ vet ’ the case for the prosecu- 
tion and, if they consider that more evidence is necessary to 
substantiate the charge, recommend that a further Summary 
of Evidence be taken on the additional points. The defending 
officer talks with the accused, arranges for witnesses to be 
called and prepares the case. ax 

The court martial having been convened, ‘the trial starts. 
Usually the court consists of three officers: the\ president (a 
major with long service), the senior member (a captain), and 
the junior member (a lieutenant). The court having been 
sworn, the accused pleads. If he pleads ‘ Guilty ’, the Summary 
of Evidence is read and the sentence determined. If he pleads 
* Not Guilty ’, the two documents are produced by a witnesx for 
the prosecution (often the prosecuting officer himself) and She 
president then explains to the accused how he may defe d 
himself in one of three ways: either he may make a statemenk 
on oath, on which he may be cross-examined or questioned, or 
he may make a statement not on oath on which he can neither 
be cross-examined nor questioned, or he may say nothing and 
leave his defending officer to speak on his behalf. One of these 
courses having been followed, and the case for the defence { 
concluded, the final speeches are made and the court is closed. 


It is interesting to note the way in which these desertion 
e 
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cases are decided. On a charge of desertion the court has 
power to find the accused not guilty of desertion but guilty 
of absence without leave, and in most desertion cases this 
verdict should be the aim of the defence. In deciding of which 
offence the accused is to be found guilty the court looks at 
three things: first, the length of the absence—it is not common 
for a soldier to be charged with desertion if he has been absent 
only a week or two unless he deserted to avoid some particular 
military duty, such as an overseas draft; second, any special 
circumstances, such as trouble in his home, which will be 
evidence of his intention to return; and third, whether he 
surrendered or was arrested. We have seen that the evidence 
against the accused proves only the fact and duration of his 
absence and has no word to say on the essence of the charge, 
his intention. But it will not avail the defence to plead that 
it has no case to answer; findings and sentences on charges 
of desertion can be fairly accurately forecast if the accused 
elects not to make a sworn statement. If he has been absent 
over a month or six weeks and makes no sworn statement, 
he will be found guilty of desertion, although no evidence is 
proved by the prosecution as to intention, and sentenced to 
rigorous imprisonment for as many days as he was absent plus 
about a third of that period. If he makes a sworn statement, 
the court then has evidence of his intention elicited in examina- 
tion, cross-examination and questionings by the court. In the 
military eyes of the court there can very rarely be justification 
for a long absence Since, if there was trouble at the accused’s 
home, he shouldhave settled it and returned. This is reason- 
able until peel that if a soldier at the time when he 
absented hirhself did not intend never to return, then, strictly, 
whatever’ the length of his absence, he cannot be guilty of 
desertion. A finding of desertion is far more serious than a 
finding of absence without leave, and in practice the court 
looks’ at the length of absence. If the period is a matter of 
we¢ks only and the accused surrendered, the court will find 
hiyn guilty of absence only. If the period runs into months, 
the accused will be found *guilty of desertion whatever his 
intention and even if he surrendered. When the court reopens 
after the finding, if the accused has been found ‘ Not Guilty ’, 
this is announced; if he has been found ‘ Guilty ’, this verdict, 
since it is subject to confirmation by higher nuthority, is not 
announced. The accused’s record of service is then produced, 
the defending officer submits a plea in mitigation of sentence 
and the court is closed for consideration of the sentence. 
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There are, then, apart from the accused, five principal 
actors in the drama, the prosecuting and defending officers and 
the three members of the court. The extent and nature of the 
judicial element in courts martial depend on their conduct of 
the case. We must next consider their roles, their playing, 


_ and to what extent individuals are habitually miscast. 


The prosecuting officer is at best an officer employed full 
time on all questions relating to law in the unit. He is 
generally Courts Martial Officer and Legal Advice Officer. Very 
frequently, however, in units not exceeding the size of a 
battalion, this ideal is not realised. Shortage of officers is the 
deciding factor, and often Summaries of Evidence and the 
preparation of cases are the responsibility of companies and 
the work is passed to an officer so young in service that his 
protests of inadequacy are scarcely audible. Since the accused 
at the time of the Sumimary of Evidence has not yet been 
allotted a defending officer, he should be protected against 
errors that may prejudice his case; in particular his questions 
to witnesses at the taking ofthe Summary of Evidence may 


_ by implication admit the charge against him; and he should 


also be discouraged from making a statement at this stage. 
Both points may be overlooked By an inexperienced officer. 

To be detailed to act as defending officer is universally 
considered an honour even more to be avoided than that of 
serving as a member of the court. De ending takes time and 
removes the officer from his platoon or his company. That 
officer is detailed who can best be spared, and he who can best 
be spared is not an officer with experience. In the Army, as 
elsewhere, the most unpopular occupations falħto the most 
junior. The adjutant who has to detail an officer tries his 
best, and boldly informs Captain Smith that he is detailed to 
defend Private Jones. He escapes quickly, but soon th phone 
is ringing and Major Brown is demanding to know ho 





away on courts martial every other day ; he adds a few offensive 
remarks about the general administration of the unit. The 
adjutant weakens and asks Major Brown if he has anyone i 


the company who could fill the post. Major Brown, reflecting | 


that adjutants should not be crossed too frequently, promises t 


to find Someone. And Lieutenant Thomas, who has always 
previously avoided this particular burden, finds greatness 
thrust upon him and curses the day. A few weeks later he is 
‘ caught ’ again for a second court martial, but the third time 
he successfully pleads that he has done his share, and another 


{ 
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untried officer is detailed. It is therefore extremely difficult 
for an accused to obtain the services of an experienced defend- 
ing officer, and often the case for the defence is too clearly the 
result of a study of the Manual of Military Law combined with 
a failure to grasp its principles. 

The president of the court is generally a permanent 
president of courts martial. His superior rank and greater 
experience make his position over the other members of the 
court dominant. On his shoulders finally rests the whole 
conduct of the court martial; his attitude to the charge, to 
the accused, to the defending and prosecuting officers and to 
the witnesses is the determining element in the case. It is 
to his conception of the nature of the judicial process that 
we must pay particular attention. Even a trained lawyer is 
not infallible, and the importance of taking into account the 
personality of a judge has been sufficiently stressed by jurists 
in this century. It would be vain to expect a man who has 
lived for ten or fifteen years as an army officer and who is 
then entrusted with the deciding of cases to be less fallible 
than a judge. Partiality may be unconscious, but a judge 
has trained himself to exclude as far as possible such irrelevant 
considerations as the personality, accent and general physical 
appearance of counsel, witnesses and the accused. The natural 
biases of any man are many and powerful, but a judge at least 
is trained to reduce his own to a minimum. A president of 
courts martial is pot so trained. He has been trained as a 
soldier and is no/better fitted by virtue of that training to act 
judicially than’any other man. In one important respect he 
is less well fitted. If, as has been suggested, a permanent 
president,of courts martial is handicapped by a burden of 
‘inartioulate major premises ’, he rejoices in the possession of 
certai major premises that are vociferous. Whereas a judge 
of the High Court is not directly concerned with the effect of 
decision except where matters of public policy intervene, 
oo martial president is intimately concerned with the 

ects of his decisions. He is first an Army officer. He is 
concerned with the efficient*functioning of the Army, and when 
dealing with cases of desertion he is particularly articulate on 
two points: first, that the Army must be kept as near full 
strength as possible, and, second, that discipline must be 
maintained. In the civil courts it may be an axiom that it is 
better for nine morally guilty men to go free than that one 
innocent man should suffer ; in the military courts the reverse is 
considered desirable. Desertions must be kept to a minimum, 
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the strength of the Army must be maintained, discipline must 
not be relaxed. The military court is not interested in axioms ; 
it is not interested in justice; it is vitally interested in the 
effect of acquittals on the other members of its community. 
It has no body of case law to bind it nor on which it can rely; 
it establishes no precedent and its hands are free. Thus in 
desertion cases, as we have seen, the court looks at the length 
of the absence; if considerable, the sentence must be heavy. 
For the sentence to be heavy the finding must be desertion, 
not merely absence without leave. The heavier the sentence 
the greater its value as an example. Purely legal considera- 
tions, such as the intention of the accused when he absented 
himself, are disregarded. And as the purpose of the court 
martial is not justice but the maintenance of discipline, this 
is logical. The president\as an Army officer, is concerned with 
the fact that for a considerable period the Army has been 
weakened by the absence of the accused. Numbers must be 
maintained and the heavier Sentence is given. Every convic- 
tion is reviewed by the office of the Judge Advocate General 
and, since it is that office which\often considers the case before 
trial, objections have been raised that the reviewing may be 
valueless. 

The defects of the system arise from two causes. First, 
the inefficiency, due to ignorance, of prosecuting and defending 
officers, resulting in unfairness to the acéused at the taking of 
the Summary of Evidence and in the Seale presentation 
of his case at the trial, and second, the military bias of the 
president resulting in an impatience with legal formalities and 
a consideration of the case based on the effects of his decision 
on discipline and not on the rights of the accused. 

The report of the 1938 Committee” deals in part with these 
defects. It was set up ‘ to examine the existing system of trials 
by court martial under the Army and Air Force Acts and 
matters incidental thereto and in particular to consider whether 
it is desirable and practicable that a person convicted by court 
martial should have the right of appeal to a civil Sane 
against his conviction’. The chairman was Mr. Rolan 
Oliver, M.C., K.C. (as he then was), and the Committee £ 









consisted of two other K.C.s, an M.P., and two high-ranking a 


officers, one from the Army and one from the R.A.F. The 
report is prefaced by a note from the Secretaries of State for 
War and Air, stating that since the recommendations relating 


7 Cind. 6200. 
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to change in status of the Judge Advocate General and of his 
office cannot be implemented in wartime, it would be prema- 
ture to indicate which of the reeommendations are accepted by 
His Majesty’s Government. The principal recommendations 
are three. First, that although that part of the J. A. G.’s 
office, which prepares cases for the prosecution and in serious 
cases supplies a Judge Advocate to sit with the court, is in 
practice separate from that part which reviews convictions and 
to that extent takes the place of.a Court of Appeal, the former 
should be transferred to an independent directorate with a 
separate head responsible to the Adjutant-General *; second, 
that as the reviewing of cases in the J. A. G.’s office takes the 
place of all final appeals on quéstions of law and procedure, 
the status of the J. A. G. should‘not be merely that of an 
official liable to be dismissed summarily; the status and 
salary of his staff should also be; reconsidered on the same 
basis °; third, all offences against the ordinary criminal law 
of the land when committed against the person or property 
of civilians should be tried by’ the civil courts, as a general 
rule.’° Various suggested reforms are specifically not recom- 
mended. In particular, iv’ was not recommended that all 
offences against the ordinary criminal law of the land should 
be tried by jury in civ vil courts | u nor that there should be a 
right of appeal to civil courts.'? The committee also recom- 
mended, inter alia,-fhat reasoned answers by the J. A. G.’s 
office to petitions’should be in writing ’*; that the J. A. G. 
should have power to hear arguments by prosecution and 
defence on afy question''; that he should have power to 
obtain th “opinion of the Court of Criminal Appeal on new 
or dif points of law," and that where a Judge Advocate 
sits with a court martial he should not retire with the court 
wher it is closed for any purpose other than the consideration 
of the sentence. 

The Committee recognised that ignorance on the part of 
those administering the law is one of the most serious criticisms 
Gnd approves a statementeattributed to Field Marshal Lord 
Cavan, quoted in the report of the 1919 Committee ' under 


the chairmanship of Mr. Justice Darling, ‘... that the remedy 
8 Paras. 13-15. g ° Para. 16. 

10 Paras. 20-21. - 11 Para. 20, 

12 Para, 22. 13 Para. 23. 

14 Para. 24. È 13 Para, 25. 

16 Para, 26. 


17 Report of the Committee constituted by the Army Council to inquire into the 
law and rules of procedure regulating military courts martial (Cmd. 428). 
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for most of the hard cases complained of is to be found not 
so much in any great alteration of the existing law as in the 
more effective instruction of the proper tribunals for adminis- 
tering that law’. The Committee emphasised the necessity 
for improving the legal education of all officers functioning at 
courts martial, particularly the defending officer, and stressed 
that the strongest efforts should be made to ensure that the 
accused obtained the services of the officer he asked for. The 
Committee did not deal with the difficulties arising out of the 
taking of the Summary of Evidence, but suggested that a 
handbook should be issued to help officers who were concerned 
with courts martial.: 

The prefatory note to the report accurately states that the 
existing court martial system is vindicated and that no right 
of appeal to a civil judicial tribunal is recommended, but it is 
submitted, with all respect, that the Committee did not in fact 
face up to the fundamental difficulty inherent in its terms of 
reference. Shortly stated, the difficulty is this. The Army is 
not and cannot be a democratic institution, and the relation- 
ship between the rulers and the ruled establishes nothing as of 
right to the latter. Those in pawer do not cease to form an 
oligarchy even when in these days\they claim to draw recruits 
to their ranks from all classes of society, nor when they relieve 
those they govern from certain restijctions. Rights cannot 
arise when user is based on licence. Judges are drawn from 
the oligarchy and in the final issue mus _ Support their own 
cause. The purpose of criminal law in à democracy is to 
prevent crime as anti-social. The purpose `% Army law is 
to make the Army efficient. The one looks to the betterment 









grievance, and therefore it relaxes restrictions: and tr 
avoid individual hardship; but the final emphasis re 
unweakened. The antithesis is between the need for discipl 
and the right to justice, and the Committee did not, perhalvs 
could not, find any synthesis. Fhat the Committee realise 
the existence of the difficulty is clear, but it tended to skate 
lightly over the thin ice above it. The report states'®; ‘A 
citizen when he joins (the Army) voluntarily submits himself 
18 A handbook was issued during the war. The 1919 Committec had made a 

similar recommendation (para. 7). This Committee rejected the suggestion 

thai the Summary of Evidence should not be before the Conrt at the trial 


(paras. 34-48). 
19 Para. 19. 
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to a regime which is based upon discipline. . . . The machinery 
for dealing with offences which affect discipline must be prompt 
and, if necessary, severe in its operation’. The first sentence 
has little relevance in these days of compulsory service, and 
this point was raised in Parliament during the discussions 
following on the Muar mutiny.*" Dealing with the question 
whether all ordinary criminal offences should not be tried 
before civil tribunals and whether the accused should not be 
entitled to elect trial either by court martial or civil tribunal, 
the committee ‘ concluded unanimously that either course, in 
addition to arising a host of minor difficulties, would tend to 
operate unfavourably upon discipline and was therefore not to 
be recommended ’.*! On the right of appeal, the report states 
“the essence of the great majority of military offences is that 
they are offences against discipline; and they certainly would 
seem to be better handled at every stage by persons who are 
familiar with service discipline and the general situation and 
surroundings of officers and men. ... We have unanimously 
come to the conclusion that in the light of all the facts no 
such experiment is necessary; desirable or practicable, and 
that the present system, asá system, has fully justified itself. 
If the Committee’s recommendation in paragraph 21 is adopted, 
civil trial (with its attendant right of appeal) will be provided 


. for in all cases where discipline is unlikely to be thereby preju- 


7 
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diced ’.*? This “calls for three comments. First, the phrase 
“better handled’ yhust mean ‘ better handled for the main- 
tenance of discipline? and not ‘better handled for the 
obtaining of justice’. Second, any system, as a system, fully 
justifies itself if it succeeds in its aim. Cannibalism is justified 
when the/missionary comes to the boil; so is absolutism when 
all opposition has been suppressed. It is the aim that must 
be regarded, not the system. Third, there are many criminal 
charges, apart from those affecting civilians, which could be 
tri¢d by a civil tribunal without any adverse effect on disci- 
Phine ; for example, criminal libel. On the other hand, there 
re many offences against civilians which do involve discipline ; 
for example, larceny, when it takes the form of looting, and in 
fact all crimes against the civilian inhabitants of the country 
(other than the United Kingdom) in which the force is- 
stationed. The Committee appears to confuse two questions 
by its reference, when dealing with the right of appeal from 
20 Weekly Hansard, No. 28, col. 790. 
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a court martial to a civil tribunal, to that part of the report 
dealing with trial in certain cases by civil tribunal in the first 
instance. It may be detrimental to discipline to allow a right 
of appeal from a court martial to a civil tribunal since military 
authority might be weakened by a reversal of its conviction, 
but it cannot be detrimental if the civil court tries the case 
from the outset. There is more respect for the blue policeman 
than there is for his red-capped ally. 

The efficiency of an Army undoubtedly depends on its 
discipline. Even if we had reached the stage where each soldier 
‘knows what he fights for and loves what he knows ’, strict 
obedience to orders without discussion or argument would still 
be essential. The value of discipline is not so clear in peacetime 
to the self-respecting soldier, but it is amply proved in war 
when fatigue, misery and fear are present realities. So it 
cannot be denied that in the ultimate issue individual claims 
to justice must yield beforé the claims of military efficiency. 
The question then becomes À ‘ To what extent can the rights 
of the individual. be protected without seriously impairing 
discipline?’ and it is submitted that the present system does 
not merit the eulogies of the 1988 Committee. 

First, there seems no reason why a soldier accused of an 
offence punishable by the ordinary criminal law of the land, 
whether the offence is against civilians or other members of 
the armed forces, should not if he chooses have the right to be 
tried by a civil court, provided that the\offence alleged was 
committed within 100 miles of a competentsivil court.” This 







affected. Second, where a soldier is charged with a 
offence affecting discipline he should be tried by court 


a Judge Advocate who would, in the presence of the accused, 
hear the argument submitted by both sides and make his 
decision.” E 

The following suggestions are made for the improvement o 
proceedings by courts martial. To ensure that the defending 


23 Cf. Army Act, 1881, s. 41. 

24 Cf. memorandum (para. 1) by Rt. Hon. Lord Hugh Cecil, M.P., in 1919, Com- 
mittee Report, p. 12. His opinion there stated is that ‘where an offence is 
no more than an ordinary civil offence it should be tried by the civil courts, 
even though an officer or soldier is the offender; but where the offence is not 
only an offence against civil society but has also a distinct effect upon the 
discipline or well-being of the Army, then, if the offender be an officer or 
soldicr, it is rightly tried by court martial ’. 


Jury 1947 JUSTICE AND THE ARMY 808 


and prosecuting officers efficiently perform their duties, proper 
courses of instruction of at least eight weeks’ duration should 
be given to selected officers, who would on passing an examina- 
tion then become qualified to defend and prosecute; without 
this qualification no officer would be permitted to ‘ practise °. 
It is not suggested that officers so qualified would then become 
whole-time advocates, but that the result would be that within 
any division or area sufficient qualified officers would be avail- 
able if needed. Presidency ‘of a court martial should be a 
permanent, whole-time appointment, and personnel should be 
drawn from those qualified officers mentioned above who have 
had considerable experience in courts martial. A further course 
of training would be necessary before any officer was permitted 
to preside. In all serious or difficult cases, the present practice 
whereby a Judge Advocate sits with the court would, of course; 
continue to be necessary. Such a system would ensure that 
the president had a knowledge both of regimental discipline 
and of military Jaw, and would go far towards solving the 
fundamental antithesis between discipline and individual 
justice. 

Finally, a legal adviser (qualified as barrister or solicitor) 
should be allotted to each dgvision or area to supervise the work 
of the court martial president and of all others concerned in 
the administration of /military law. The 1919 and 1938 
Committees made similar recommendations.” 

It is submitted that if such a hierarchy were erected and 
the other proposals suggested put into effect, the demand for a 
right of appeal civil court would disappear for the best of 
reasons: thatthe feeling of injustice had been removed. 


J. A. G. GRIFFITH. 





25 Cmd. 428, paras. 9-14; Cmd. 6200, para. 28 (b). 


REPORTS OF COMMITTEES 


MATRIMONIAL CAUSES 


Tue Matrimonial Causes Rules, 1947, which came into force on 
lst May, give effect to a number of the recommendations of the 
Denning Committee, the reports of which have been commented 
on in the three preceding numbers of this Review. 

We are indebted to the Marriage Law Reform Committee 
for a copy of a useful Memorandum ' which they have prepared 
showing the extent to which the recommendations of the 
Denning Committee have now been carried out. Although 
much has been done, there are of course many recommenda- 
tions, including some of those not requiring legislation; to 
which effect has still to he given, notably the abolition of a 
number of affidavits which. the Committee rightly considered 
unnecessary and the readier‘admissibility of signed statements, 
affidavits and findings in ptevious proceedings. On these 
points the Attorney-General in‘ replying to the debate in the 
House of Commons on 6th May,\promised that further steps 
would be taken shortly. He stated that the amendments 
already made had reduced the average costs in undefended 
divorces from £75 to £66 15s. 7d. ayd that the additional 
recommendations would only reduce them by a further £4. No 
doubt this is so in the average case, but in the exceptional 
case, the readier admission of evidence might save a great deal 
more. ee 
No action has yet been taken as regards the recommenda- 
tions that require legislation, although here again the \Attorney- 
General stated that they were under consideration. The most 
important of these recommendations is of course that the 
financial powers of Courts of Summary Jurisdiction shoukd be 
increased. 

It appears that nothing is to be done for the present \as 
regards the major reforms in marriage guidance and reconcilik- 
tion to which the Committee’s final report was mainly devoted)! 
The Lord Chancellor, when replying on 27th March to the 
debate on this subject in the House of Lords, said that in his 
view it would be fatal to take action while the number of 
divorces remained at its present level and that he proposed 






1 A limited number of copies (1s, cach) may be obtained on application to the 
Sceretary at the Committee's offices, 20 Buckingham Strect, W.C.2. 
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to wait until the average yearly number had been reduced to 
‘about 10,000 cases which he thought would be the normal 
average. It is not altogether easy to understand why the 
greater number of cases should make needed reforms less 
urgent; one would have thought the contrary, particularly as 
regards improved arrangements for reconciliation. Moreover, 
the suggestion that the number of cases will shortly be reduced 
to anything approaching 10,000 cases seems to be wishful 
thinking. There is no present sign of a falling off in numbers 
and when the Rushcliffe Report is implemented (and the Lord 
Chancellor promised early legislation) there will be a further 
spate of petitions by those at present debarred by the expense. 
Nevertheless, thanks are due to the Denning Committee for 
their outstanding achievements and to the Lord Chancellor for 
pressing through many of their recommendations so speedily. 
The Committee was appointed as recently as June, 1946, and 
already procedure in matrimonial causes has been accelerated 
to such an extent that 16,820 divorces were disposed of in the 
first quarter of this year. If the problemi of expense remains, 
that of delay has been largely solved. 
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NOTES OF CASES 


ADMIRALTY JURISDICTION IN RESPECT OF FOREIGN IMMOVABLES í 
NOTE ON ‘ THE TOLTEN’ 


Over half a century has passed since the decision of the House 
of Lords in the case of British South Africa Co. v. Companhia 
de Mocambique.: , During that time practitioners and jurists 
alike have accepted the view that English courts had no 
jurisdiction to entertain actions relating to immovables situated 
abroad.’ Narrowly construed, however, the Mocambique Case 
decided'no more than the lack of jurisdiction of English courts 
to entertain an action in personam for damages for trespass 
to foreign land. Based as it was on principles of jurisdiction 
generally—universally, one might almost say—accepted by 
the courts of civilised nations in the administration of the 
conflict of laws, this decision has stood unchallenged and 
undistinguished on broader grounds than it strictly claimed 
until Lord Justice Bucknill was called upon recently to decide 
the case of The Tolten.? The ‘Mocambique Case had always 
been read subject to the exception of equitable jurisdiction 
in personam exemplified in Penny. Lord Baltimore’ and 
succeeding decisions. The Tolten has now provided the 
Admiralty Division with the opportunity of creating its own 
exception to the general rule of jurisdiction over foreign 
immovables. 

The facts of the case are simple. The ship Tolten, while 







the plaintiffs in the action. The ship having’ arwi 
Liverpool, the plaintiffs started an action in rëm in t 
Court, claiming for damage éaused to their wharf thyough 
the negligent navigation of the T Tolten. The defendants 
objected that the High Court had nő 5 jurisdiction to entertin 
this action for damage to foreign land, and this preliminayy 
issue of law was the only point before the court. 

Bucknill, L.J., l., decided in favour of the plaintiffs on the 
wording of the Supreme Court of Judicature (Consolidation) Act, 
1925, s. 22 (1) (a) (iv), which gave to the High Court Admiralty 
jurisdiction over ‘Any claim for damage done by a ship’, a 


1 [1893] A.C. 602. ; 
2 United Africa Co., Lid. v. The Owners of M.V. Tolten, [1946] 1 All E.R. 79. 
3 (1750), 1 Ves. 444. z 
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jurisdiction which may be exercised in personam or in rem.* 
The 1925 Act merely repeated provisions of earlier statutes 
defining Admiralty jurisdiction *; nor did the Judicature Acts, 
1878-5, interfere with the pre-existing jurisdiction of the Court 
of Admiralty.* The learned Judge gave these statutory pro- 
visions the wide interpretation which their terms appeared to 
justify, despite the restrictive dicta of James and Mellish, L.JJ., 
in The Mary Mozham,’ and the general observations of 
Herschell, L.C., in the Mocambique Case. In this view he was 
supported by a statement of Williams and Bruce* that 
‘Damage done by a ship to a pier or breakwater has been 
held to fall within the Admiralty Court Act, 1861, s. 7’. 
Lord Justice Bucknill’s decision may be summed up in the 
concluding words of his judgment: ‘ To limit the plain words 
of the statute so as to exclude a claim of this kind seems to 
me to impose a fetter on the jurisdiction of the court to which 
the court should be slow to submit, and to limit unduly the 
right of the plaintiffs to arrest the ship which has done the 
damage’. The reasoning is clear. Effect must be given to 
unambiguous statutory provisions, irrespective of general 
theories of the international basis of jurisdiction, the doubting 
dicta of earlier decisions,/and the possible difficulty in the 
way of making a judgmént effective.’ It was'a very English 
judgment, from whichthe defendants appealed.’ 

In the Court of Appeal Lord Justice Scott, in a lengthy 
judgment, characterised by care and enriched by comparative 
reference, dealt /first with the corner-stone of the appellants’ 
case—the Mocambique rule. He accepted, subject to one 







no juxisdiction to entertain an action to recover damages for a 
trespass to land situate abroad’. The caveat was directed to 
the/ facts of the Mocambique Case, which were a trespass to for- 
eign land, not an Admiralty action. This attempt of the Court 


> 


f Appeal to interpret and qualify a decision of the House of 


4 Supreme Court of Judicature (Consolidation) Act, 1925, s. 33 (2). 

3 Admiralty Court Acts, 1840 and 1861. 

è Bow, McLachlan & Co., Ltd. v. Ship Cumosum, [1909] A.C. 597. 

7 (1876), 1 P.D. 107. 

® Admiralty Practice, 3rd ed., p. 74. 

9 E.g., in an Admiralty action in personam where leave has been given to serve 
a defendant out of the jurisdiction under Order XT, r. 1, R.S.C. 

1 [1946] 2 All E.R. 372. The Court consisted of Scott, Somervell and 
Cohen, L.JJ. 

2 Per Scott, L.J., at p. 374. 


808 MODERN LAW REVIEW Vou. 10 


Lords at once raises two observations: in the first place, it 
hardly seems logical to describe a rule governing jurisdiction 
over foreign land as a ‘ municipal’ rule: it cannot be less than 
a rule of conflict of laws jurisdiction. Secondly, and more 
fundamental, the Mocambique rule speaks of the jurisdiction of 
the *‘ Supreme Court of Judicature’, not of one division of one 
court within the Supreme Court. If the House of Lords, 
dealing with a common law question, had intended its decision 
to be limited to matters of common law jurisdiction, it could 
have restricted its principle to the Queen’s Bench Division.* 
On the other hand, there can be little doubt that the narrower 
construction put on the Mocambique rule by Lord Justice 
Scott finds much justification in the fundamentals of judicial 
technique, which make the special facts of a case the vocabu- 
lary of any decision upon them. But this foundation-stone of 
precedent is not always applied to decisions of the House 
of Lords with the same invariable strictness as that which 
‘governs the doctrine of precedent in lower courts. 

One further point may be worthy of note on the Mocam- 
bique rule: that rule refers to actions for damages for trespass 
to foreign land; it does not ipso facto settle jurisdiction where 
either (a) some remedy other than damages is claimed (and 
here it leaves equitable jurisdiction intact); or (b) where the 
action is not laid in trespass. The forms of action are very 
much alive on this question, and the respondents properly 
avoided bringing action founded on trespass, claiming instead 
damages for negligence. Ra 

By and large, the judgment of Lord Justice Scott upholds 
Admiralty jurisdiction whenever a lien has ae a ship 
in consequence of maritime fault. This gives a facttial basis 
on a. very short point to Admiralty jurisdiction over ` oreign 
land. That basis depends on the answer to a simple quéstion 
—has, or has not, a lien attached to this ship within the juris- 
diction of the court? The learned Lord Justice posed thkee 
questions in this case, the last of which was for him ya 


He asked, thirdly, . 


“If even the peculiar nature of Admiralty jurisdiction \ 
in rem does not of itself exclude the bar (i.e., the procedural 
bar of the Mocambique rule), does the substantive law in 
Admiralty, that damage by a ship through its maritime 
fault ipso facto gives rise to a maritime lien in favour of 


3 On the other hand, this principle did not affect jurisdiction of the Chancery 
Division over foreign land, which was in personam and not founded on actions 
for damages, but for equitable remedies, 
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the injured party, make the crucial difference, and enable, 
and indeed compel, the Admiralty Court to ewercise its 
jurisdiction over the High Seas in an action in rem against 
the ship for damage done by its negligent navigation to 
fixed property abroad, without regard to the procedural 
bar of the common law as enunciated in the Mocambique 
Case?’ 4 
One may, in passing, question this description of the 
common law bar as procedural, in view of the dictum of 
Herschell, L.C., in the Mocambique Case.* What is of greater 
import is Lord Justice Scott’s view that the answer to his third 
question was a very definite ‘ Yes’, a view which rendered 
consideration of the other two questions largely superfluous. 
Accordingly the learned Lord Justice went at some length 
into the authorities, history and nature of maritime liens, and 
drew on his wide knowledge of foreign law and international 
maritime conventions to illustrate the general nature of such 
liens in maritime law. His comparative references, particu- 
larly to French law and its doctrines of ‘ privilege ’ and ‘ droit 
d’abandon’, constituted a technique which, adopted with 
caution, could establish a valuable precedent in judicial 
reasoning, but in the present case illustrated the degree, rather 
than the fact, of the common nature of general maritime law.° 
The tendencies of this general maritime law argued against the 
Mocambique rule, and Scott, L.J., was satisfied that ‘ the 
answer of the respondents based on the maritime lien alone is 
enough of itself to dismiss the appeal’.’ But one question, 
which may be thought relevant, was, according to the report 
of this case, Mever asked and never answered. Simply this: 
Had a maritime lien in fact attached to the Tolten? Unless 
such a/tien had attached, the court could hardly base its 
jurisdiétion upon it. Indeed, other grounds, such as that of 
simpke causation of damage,® of effectiveness or of simple 
presence of the defendant ship within the jurisdiction could have 
begn invoked. Dicey stood on firm ground in basing Admiralty 
jYfrisdiction on the principle of effectiveness.’ Since the basis 





4 Id., at p. 875. 

‘,.. the grounds upon which the courts have hitherto refused to exercise juris- 
diction in actions for trespass to land situate abroad were substantial and not 
technical *, [1893] A.C. 602, 629. 
6€ E.g., there are considerable differences in principle between the ‘ droit d’abandon’ 

and the English principle of limitation of shipowners’ liability introduced by 

the Merchant Shipping Act, 1854. 

7 [1946] 2 All E.R. at p. 877. 

Which itself may create a lien. 

Conflict of Laws (5th ed.), Rule 61, p. 269; Wolff, Private International Law, 
p. 73. 
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of Admiralty ‘ damage’ jurisdiction, according to The Tolten 
decision, is fault, one may wonder how jurisdiction on that 
basis can be exercised before fault, as distinct from damage, 
is proved.’ It is, of course, possible to presume fault as giving 
rise to a provisional lien, thereby conferring jurisdiction to 
inquire into the existence and liabilty for the fault. The 
strongest objection to this assumption is the possibility of 
damage without fault, as sometimes happens through uncon- 
trollable collision of ships in a severe gale. This objection 
does not arise if damage itself is accepted as creating a lien 
on any ship causing the damage, whether or not at fault. 
It appears that the Court of Appeal in The Tolten Case 
assumed that a lien, based on maritime fault, existed. ‘In 
the present case there is naturally enough no averment in the 
defence that by the law of Lagos the ship is not liable.’ ° 
Authority exists for basing the lien purely on the fact of 
damage caused by a ship, irrespective of fault. The basis 
is not liability, but causation. ‘A maritime lien for damage 
done by a ship attaches that\instant upon the vessel doing it 
. . and being perfected by proceedings in rem, relates back 
to the moment when it first attached.’ 4 
The Court discarded the common law principle of jurisdic- 
tion over foreign land because ‘ Thà Mocambique rule is, in 
short, a conception wholly foreign to the essential nature of 
Admiralty jurisdiction, as shown by its istory, judicial and 
Parliamentary ’*: just, one may add, as land is a conception 
wholly foreign to the essential nature of ships, ‘so that questions 
of wrongs done by ships to land are very exceptional and not 
normally within the contemplation of courts eee 
When Admiralty jurisdiction was being extended\ in the 
fourteenth century by Edward III after the Battle oÑ Sluys, 
there was no thought of injury to land. Jurisdiction 
judicial aspect of command of the narrow seas. Jurisdiction 
had a political, not a legal foundation: its basis was might, 
not right. 
To Lord Justice Somervell fellethe task of considering th 
exception created by equity to the general limitation on juris- 
diction over foreign land. While in his view the existence of \ 






1 Id., atı p. 377 G. 

2 See dicta of Sir John Jervis in The Bold Buccleugh, T Moo. 267, at 284; and 
Gorell Barnes, J., in The Ripon City, [1897] P. 226, at pp. 241, 242, cited by 
Scott, L.J., [1946] 2 All E.R. 372, at p. 876. 

3 Per Scott, L.J., [1946] 2 All E.R. 872 at p. 384. 

4 Maclachlan on Merchant Shipping, 7th ed., p. 239. 

+ Id., at p. 381, per Scott, L.J. 
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one exception did not of itself justify the creation of another, 
the significance of the equitable doctrine was that it ‘ negatives 
any suggestion that the courts have recognised a general 
principle that no decisions will be given which may determine 
or affect rights in or over foreign land’. The third member 
of the court, Lord Justice Cohen, while in general agreement 
with the preceding judgments, based his decision on the comity 
of nations. In the particular case, comity may be a dangerous 
argument. It certainly supports the Mocambique rule, and is 
correspondingly inappropriate to any exception from that rule, 
unless tempered by principles such as those in equity, in its 
jurisdiction in respect of foreign land. 

Leave was given to appeal to the House of Lords; but the 
result of the decisions in The Tolten, both at first instance and 
in the Court of Appeal, would seem unlikely to be disturbed. 
The Mocambique rule, if strictly interpreted, would not apply 
to an action founded on negligence; and the statutory jurisdic- 
tion of the Admiralty Division is wide enough to cover damage 
done in Lagos harbour. Jurisdiction, it is submitted, existed 
primarily because the Tolten was in an English port and had 
caused damage. It is a straightforward question of effective- 
ness within the broad statutory: principles of Admiralty 


jurisdiction. we R. H. GRAVESON 


JOINT TORTFEASORS—ACCORD AND SATISFACTION— 
COVENANT NOT TO SUE 


£ Ir is clear law‘that a release granted to one joint tortfeasor 

. operates/As a discharge of the other joint tortfeasor... 
the reason being that the cause of action, which is one and 
indivisible, having been released, all persons otherwise liable 
thereto are consequently released .. . a covenant not to sue 
one øf two joint [tortfeasors] does not operate as a release to 
thefother . . . , the reason being that the joint action is still 
alive’; per dams in Duck v. Mayeu, [1892] 2 Q.B. 511 
(Œ.A.) at 513. This state of the law, left untouched by the 
puaw Reform (Married Women and Tortfeasors) Act, 1935, 
} provided the background against which was decided 
the recent case of Apley Estates v. De Bernales, [1946] 2 
J All E.R. 338 (Evershed, J.)—a number of co-plaintiffs sued 
a number of joint tortfeasors in conspiracy. After the action 
had begun, the co-plaintiffs all agreed with one of the tort- 
feasors not to pursue their cause of action against that 


© Id., at p. 387. 
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particular tortfeasor in consideration of £25,000, the material 
terms of the agreement reading: 


In consideration of the payment etc. . .. . the 
plaintiffs will not nor will any of them sue or continue 
to sue the said defendants in respect of any of the 
matters the subject matter of the said actions or either 
of them or in respect of their respective claims in respect 
of such matters or any of them but this agreement shall 
not be construed or operate as a release of any cause of 
action of the plaintiffs or any of them against the defen- 
dants or any of them in the said actions or either of them 
and shall not prejudice or affect the rights of the plaintiffs 
therein to proceed with their claims therein against the 
defendants other than the [‘ said defendants ’]. 

On the assumption that leave (under R.S.C. Order 24, r. 2) 
to put in a new matter of defence, had been granted, three con- 
tentions were raised by the defendants and dealt with as follows : 
first, the learned Judge held that a fair construction of the 
agreement yielded a mere covenant not to sue the particular 
tortfeasor concerned. It did not operate to extinguish tortious 
liability by way of accord and*satisfaction. . 

Secondly, though the agreement in Duck v. Mayeu was 
substantially on all fours with the’present agreement and was 
similarly construed, the defendants\argued that a material 
distinction lay in the fact that the Durk v. Mayeu agreement 
was concluded before the action commenced. Evershed, J., 
held that this point was not material, citing in support the 
judgments in Duck v. Mayeu itself together with ‘ the language 





for his opinion was that there is no contribution betwe&a joint 
tortfeasors (at 67). 

Defendants clutched at a final straw. Their argument {was 
that the agreement should be treated procedurally, in witich 
event it amounted to a payment into Court in satisfaction \of 
the claim (R. S. C., Order 22). The learned Judge dismisse 
the contention lightly. We respectfully suggest that to have 
succeeded, it would have been necessary to show that thet 
arrangement fell within the terms of Order 22. As there was \ 
not at any stage a payment into Court, this limb of the defence 
appears as nothing but a very wild shot. a) 


t 


Leave to appeal was granted. \ 
C. G. 
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NUISANCE—FOOD QUEUES 

Ir is a fact, universally acknowledged among lawyers, that the 

law of nuisance represents fundamentally a balancing of con- 

flicting interests ; and the Courts have, in each case, to find the 
point of balance. 

This principle applies equally to a nuisance arising out of 
an individual’s use of the highway. For example, a person 
with premises adjoining the highway may make use of the 
highway in order to bring fuel on to his property, or to erect 
scaffolding and hoardings for the purpose of repairing his house 
or shop, but he must not thereby cause any greater obstruc- 
tion than is reasonably necessary.' Queues, it is submitted, 
are in exactly the same legal position. When a queue forms 
outside a shop or theatre, the theatre-occupier * and the shop- 
keeper who puts provocative effigies in his window® are both 
making use of the highway. That is to say, both are causing 
people to collect on the highway outside their premises, and, 
provided the causal link between crowd and occupier is estab- 
lished, their liability (if any) will depend on whether the crowd 
or the queue constitute a nuisance, viz., whether the occupiers 
are, through the queues, making an unreasonable use of the 
highway. There are, how ver, two points of distinction that 
may be taken between queue and other cases :— 

(1) normally, the kind of damage inflicted by a nuisance- 
queue takes the form of loss of trade to neighbouring 
shopkeepérs. A state of conflict of authority still 
exists officially as to whether loss of trade is not too 
remote a consequence of the nuisance. But modern 

judicial opinion favours Wilkes’ Case* (rather than 

icket’s Case *) where loss of custom was held to be a 

sufficiently proximate or direct consequence of a high- 

way nuisance; so that, on this point, probably no 
peculiarity attaches to the queue cases °; 

(2) where an occupier obstructs the highway with scaffold- 
ing or with men bringing fuel to his premises, his 
causal responsibility for the obstruction is plain. In 
the ‘ queue-type of case’, the causal connection 





1 Compare Romer, L.J., in Harper v. Haden, [1983] 1 Ch. 298 at 319. Also 
Byles, J., in Herring v. Metropolitan Board of Works (1865), 19 C.B. (N.8.) 
310 at 312. 

2 Barber v. Penley, [1893] 2 Ch. 447; Lyons v. Gulliver, [1914] 1 Ch. 681. 

3 R. v. Carlile (1884), 6 C.&P. 686. 

42 Bing. N.C. 281. 

* L.R. 2 H.L. 175. 

ë In the case under review, Atkinson, J., seems impliedly to accept the modern 
interpretation: Dwyer v. Mansfield, [1946] 2 All E.R. at 248. 
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between queue-and conduct of occupier requires to 
be demonstrated more explicitly. In other words, 
the question of fact in this respect entails a heavier 
burden of proof. 

The foregoing thesis constitutes the measure against which 
we examine Dwyer v. Mansfield, [1946] 2 All E.R. 247 
(Atkinson, J.). There, M.’s greengrocery shop was situated 
between the shops of D. and K. As M. received his quotas 
of foodstuffs, he sold them out, and, owing to the post-war 
conditions of scarcity, large numbers of customers formed 
queues on either side of his entrance. The worst queues 
resulted from the period of potato shortage when M. rationed 
out 1 Ib. of potatoes to each of his customers so that more 
persons obtained their fair share and the queues grew propor- 
tionately larger. The learned Judge found as fact that the 
businesses of D. and K. had not been so interfered with as to 
constitute a nuisance, nor had they suffered any damage. He 
added (what appears to be dictum only) that even if D. and 
K. had suffered damage from ‘the queues, this nuisance would 
not have been ‘ due to something for which the defendant was 
to blame, due to an unlawful act,\due to something which was 
unnecessary and unreasonable and, therefore, unjustifiable ’, 
because M. had carried on his busiiiess in a reasonable and 
necessary fashion. In elaborating this_assertion, Mr. Justice 
Atkinson said something which was rather different, viz., that 
M. had not, by his conduct, created the queue; it was caused 
by the potato shortage. 

Restating these two separate contentions, th 

(a) that, though M.’s conduct caused the’ qu 

not unreasonable or unnecessary conduct. erefore, 
-M. was not responsible ; 

(b) M.’s conduct did not cause the queues. 

Contention (a) is open to the serious objection that it does 
not embody correct law. In the Theatre Cases (cited ante), 
the manner in which defendants ran their theatres was qui 
reasonable and necessary. They were not thereby exonerate 
for the nuisance caused by the queues outside their theatres. 
It is the reasonable or unreasonable use of the highway, not 
the unreasonable or reasonable use of one’s own premises 
which, in this class of case, is the crux of the matter. The 
decisive factor is the nature of the queue. 

Criticism must be levelled at contention (b) as well. At 
all times, theatres attract queues. They have. this effect 


because people like plays, but the occupiers of theatres cannot 
o ee 
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seize on this fact to escape liability for any nuisance caused 
by the queues outside their premises. They have not been 
allowed to argue that it is the popular appeal of the theatre 
that causes theatre-queues, not the fact that they happen to 
be running a particular kind of business. As North, J., said 
in Barber’s Case’: ‘As regards the defendant’s suggestion 
that he could not help it, if in point of fact the nuisance exists 
which is caused by him, not with an object to cause the 
nuisance, but by reason of the entertainment he carries on, 
and to which he invites the public to come, it seems to me 
that it is a case in which either he must discontinue his 
performance or the nuisance must be prevented.’ Substitute 
‘ sreengrocery business’ for ‘ entertainment’ and ‘ business ’ 
for ‘performance’ and we have what, in our respectful 
submission, is the attitude the Court should have adopted in 
the instant case. For, whilst in normal pre-war years the green- 
grocery business was not such as to attract street queues to 
it, in this year of shortage, a.D. 1946, it is common knowledge 
that if one opens a greengrocery shop there will be queues to 
cope with. Today, in both’ the theatre and greengrocery 
worlds, queues are inevitable, on the one hand because people 
like to see plays, on the other because people need to eat. 
The greengrocer, like the person who runs a theatre, should 
not be suffered to plead in exoneration the extraneous, com- 
pelling motive; in’ undertaking or continuing his business 
today, the greengrocer is impliedly, in our submission, respon- 
sible for the unavoidable queues. 

Mr. Justice Atkinson appears to have been influenced to a 
certain degree by the trouble to which a food shopkeeper 
would be put if he had to keep an eye on his queues: ‘Ib 
would/really mean that they would be carrying on a necessary 
busifiess under quite intolerable conditions’ (at 251). But, in 
respectful submission, those conditions would not be intoler- 
able. Street queues are not nuisances simpliciter. On the 
tontrary, Judge after Judge has agreed that they are an 
institution of great civic virtue; Atkinson, J., himself says of 
/ queues: ‘They are evidence of a respect for fair play and 


D 








orderliness. .. . They are much better than merely crowds, 
each struggling to get in first.? Queues are only nuisances 
sub modo; and the cases go to'show that if a queue that over- 
laps neighbouring premises is marshalled in an orderly way on 
the outside of the pavement, with gaps in it to afford 


7 [1893] 2 Ch. at 459. See also, Lyons v. Gulliver, [1914] 1 Ch. at 647. 
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reasonable access to adjacent premises,’ it will not be a nuisance. 
There is only a shortage of food in this country ; the situation 
is not so desperate that it has shattered the self-discipline of 
our society. With queues of a certain size, the requirement 
that the food shopkeeper should marshal it after the manner 
indicated above would seem to be neither impossible nor over- 
onerous. 

But suppose for the moment we accept (as we doubtless 
must) Mr. Justice Atkinson’s opinion that, if a food shopkeeper 
is carrying on his business in a reasonable way, he cannot be 
pinned with responsibility for food queues outside his shop. 
At its logical, and perhaps fantastic extreme, this judicial 
finding would condone a situation where the queue from a 
greengrocer’s wound itself round a block like a boa-constrictor, 
squeezing the trade out of all the other businesses. We would 
urge that a reading of the law which might produce such a 
consequence is not justifiable save by reason of the existence 
of some overriding public interest. Now, the learned Judge 
did not base his opinion on public policy, nor, indeed, can 
we see how he could have done so. Public interest appears to 
lean rather the other way: the country is not hanging on to 
the verge of existence; it is recovering and reconverting from 
war-time conditions, and to that process of recovery and recon- 
version the carrying on of businesses other than the distribu- 
tion of food is just as important as the running of food- 
distributing shops. Consequently, food shopkeepers should not 
be allowed to plead smugly that the nuisance-making queues 
are the result of the food shortage; there would séam no good 
reason for treating them as a privileged class. 

Therefore, with great deference, we suggest in conclusion 
that the rightful principle to apply in such cases might be 
found in a rule along the following lines: that where a person 
makes such use of his property that, in the normal course\of 
events, the use of the highway will be obstructed, he must take 
steps to see that the dimension, of the obstruction is noù 
unreasonable in quantum or duration and that Traonien 
access to his neighbours’ premises is not blocked. ‘The \ 
normal course of events’ would vary, of course, with the \ 
vicissitudes of contemporary circumstances. 


cC. G. 


8 If the queue is a very long one, the gaps would be essential: Lyons v. 
Gulliver, loc. cit. at 640, 641. 
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NUISANCE—INJUNCTION 


From the point of view of law, there is nothing new in 
Maberley v. Peabody, [1946] 2 All E.R. 192 (Stable, J.). It 
is a noteworthy case, however, for its nice illustrative 
qualities. 

Dr. Maberley and Rowland Smith were adjoining land 
owners. Each owned his side of the dividing wall up to the 
middle line. Smith allowed R. S. Motors, Ltd. to occupy 
his land under an agreement till February, 1941. While in 
occupation R. S. Motors, Ltd. heaped a mound of soil and 
refuse against the wall. It was held as a matter of fact that 
this mound imposed an undue and harmful strain upon the 
wall and that, at the time of the action, the wall (including 
Dr. M.’s side) was beginning to crack and bulge as a result. 
Despite protestations from Dr. M., nothing was done to 
remove the pile. On the termination of occupancy by R. S. 
Motors, Ltd., occupation of the land reverted to S. Shortly 
afterwards, the land was leased out to Peabody & Co., in 
whose occupation it had since remained. Neither S. nor P. 
took any steps to remove, the mound. Additionally, Pea- 
body’s from time to time cast small quantities of chemicals 
on the mound. These apparently dissolved in the moisture 
present, percolated in solvent form into and through the wall, 
and by their action Arere hastening the wall’s disintegration. 

The legal questions that emerged fell apart neatly into 
three sections :~ 

1. Was there a nuisance, and if so, when did it start? 
Held: ther¢ was undoubtedly a nuisance which dated from 
the time a undue burden was imposed on Dr. M.’s wall; 
“from {that very moment the wall sustained damage, that is 
, it was subjected to a pressure or to a strain, an actual 
measurable physical impact, which was harmful to the wall 
and which must in the course of time ultimately result in its 
d¢struction °’. The last qualifying clause, though true of the 
prs at the time, would not appear strictly necessary as a legal 





rerequisite. 
2. Who was, or who were, responsible for the nuisance? 
There were two sources of nuisance: 

(a) As to the mound, Smith, R. S. Motors, Ltd., and 
Peabody’s were all three liable; R. S. Motors, Ltd., 
because they had deliberately created the nuisance, 
Smith, because, during his interim occupancy of the 
land he had continued the nuisance, despite the fact 
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that he knew of it (through the imputed knowledge 
of his agent), or ought reasonably to have known of 
it, seeing it was utterly manifest. Peabody’s, finally, 
were liable for continuing a nuisance of which they 
knew. 

(b) As to the chemical position, R. S. Motors were out 
of the picture before this source of trouble began. 
Peabody’s, of course, were liable since they had 
deliberately started the trouble. But Smith was not 
responsible here because this particular nuisance was 
a latent one of which he neither knew nor could 
reasonably be expected to have known. One might 
with respect query whether under the circumstances 
S. could have been liable even if he did know, seeing 
that in relation to the chemical nuisance he had 
never been in due occupancy of the land.’ 

3. What was the appropriate remedy, damage or an 
injunction? The answer was both. First, damage sustained 
so far by Dr. M.’s property might be assessed against the 
three defendants. But, since Dr. M. had not yet sustained 
any substantial damage and, ifthe nuisance were removed, 
the wall would never collapse at all, Mr. Justice Stable 
decided that the arrears of damage Should stand over. How- 
ever, an injunction to restrain the continuing of the nuisance 
would issue by reason of applying sie ood working rule’ 
laid down by A. L. Smith, L.J., in Shelfordv. City of London 
Electric Lighting Co., [1895] 1 Ch. at 8225 823 (at 195 in 
the instant case). 

As is pointed out by the learned editor of AN E.R., the 
main social impact of this case is likely to be felt today on 
bomb-damaged sites where debris is normally piled up\against 
the walls of adjoining property. 





BREACH OF STATUTORY DUTY- STATUTORY PENALTIES— 
ACTION IN DAMAGES 


WHERE damage results from a breach of statutory duty, it is 
usually a matter of serious concern for the injured party to 
know whether an action for damages has been created or 
derived by the statutory provisions. Cable v. Wandsworth 
Stadium, Ltd., [1946] 2 All E.R. 187 (Oliver, J.), involved 


1 See Halsbury: Laws of England (Hailsham ed.), Vol. XXIV at 86, 87. 
Feel 
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the Betting and Lotteries Act, 1984, s. 11: sub-section (2) (b) 
provides that :— 


The occupier of a licensed track . . . shall take such 
steps as are necessary to secure that, so long as a 
totalisator is being lawfully operated on the track, there 
is available for bookmakers space on the track where 
they can conveniently carry on bookmaking in connec- 
tion with dog races run on the track on that day... 


A contravention of this sub-section amounts to an offence 
under the Act, entailing certain heavy penalties. 

At this point, then, we can classify the instant statutory 
provision as being a case ‘ where a liability not existing at 
common law is created by a statute which, at the same time, 
gives a special and particular remedy for enforcing it ’.* 

The preliminary issue of law before Oliver, J., was 
whether, notwithstanding the statutory penalties, a right of 
action for damages lay open to a bookmaker injured by a 
breach of the statutory duty on the part of ‘ the occupier of 
a licensed track’. The learned Judge held that an action 
for damages did lie, on the following grounds: ‘ Some of the 
authorities are not easy to reconcile. But it seems to me 
that this principle does emerge: Where the Legislature has 
provided for the protection of a specified class of the public, 
even though it has also provided penalties in respect of a 
breach of the enactynent, members of that specified class who 
suffer injury roma breach of the provision, have a right of 
action, . . . [and]. . . bookmakers ply their trade on the dog 
tracks and afe a specified class of the public’ (at 188). 

Though/the conclusion reached by Mr. Justice Oliver may 
be unobyectionable, one must demur against the grounds that 
the learned Judge gave for his decision. 

If/by ‘principle’ Oliver, J., was intending to mean the 
govérning legal principle in such cases, his statement is not 
‘egnsonant with all the authorities’ at all, for the well- 
egtablished governing principle here is that each statute must 
e interpreted according to dts own merits. If, however, the 

earned Judge was referring to a rule of interpretation when 
he used the expression ‘principle’, then, in our respectful 
submission, his statement of the applicable rule was too 

f strong and went too far. 
Vaughan Williams, L.J., in Groves v. Wimborne, [1898] 
f 2 Q.B. (C.A.) at 415, 416, commenting merely on the 





1 Halsbury: Laws of England (Hailsham ed.), Vol. I at 11. 
Aas, 
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consequences of a breach of statutory duty without considering 
the effect of the provision of a statutory penalty ’; said, ‘^... 
it cannot be doubted that, where a statute provides for the 
performance by certain persons of a particular duty, and some 
one belonging to a class of persons for whose benefit and 
protection the statute imposes the duty is injured by failure 
to perform it, prima facie, and, if there be nothing to the 
contrary, an action by the person so injured will lie against 
the person who has so failed to perform the duty’ In Phillips’ 
Case, [1928] 2 K.B. 882, Atkin, L.J. (as he then was), expressly 
differed from McCardie, J., in the Court beiow in asserting 
that, ‘ the question is not to be solved by considering whether 
or not the person aggrieved can bring himself within some 
special class of the community . . . ? (at 841). This state- 
ment was taken up with approval in Monk v. Warbey, [1985] 
1 K.B: at 85 (Maugham,.L.J.). Two further authorities fall 
to be noticed. In Read v. Croydon Corpn., [1938] 4 All E.R., 

Stable, J. (at 652), deals with the case of a statute that 
contains a remedy, and after mentioning the main principle 
‘that the dividing line is to be Yound in the intention of the 
Act’, goes on to say that one of\the means of determining 
that intention ‘is to ascertain whether the duty is a duty 
owed primarily to the State . . . , amd only incidentally to 
the individual, or primarily to the inWividual or class of 
individuals, and only incidentally to the\State’. By these 
words, presumably the learned Judge wag implying that 
where the duty is owed to a specified class of he public, the 
members of that class are prima facie entitled to ẹ action for 
damages. There is, finally, a troublesome dictu 
Atkin himself,’ which runs: ‘The duty may, howeWér; be 
imposed for the protection of particular citizens or css of 
citizens, in which case a person of the protected class cat Sue 
for injury to him due to the breach.’ As the passage\ in 
which this dictum is found does not refer to authorities, al d 
as it is couched in highly condensed and perplexing languag 
which makes it uncertain whether his Lordship is referring td 
statutes which provide penalties or those which do not; 
whether he is stating a rule of construction or laying down a 












2 A reference to the rule that where a , statutory remedy is contained in the Act, 
it is prima facia an exclusive remedy: Pasmore v. Oswaldtwistle U. D. C., 
[1898] A.C. at 894 (Lord Halsbury), 397, 898 (Lord Macnaghten); Phillips v. 
Britannia Hygienic Laundry, [1928] 2 K.B. at 841 (Atkin, L.J.); Monk v. 
Warbey, [1985] 1 K.B. at 84 (Maugham, L.J.), approved by Slesser, I.J., 
in Square v. Model Farm Dairies, [1939] 2 K.B. at 375, 376. 

3 In East. Suffolk Rivers Catchment Board v. Kent, [1941] A.C. at 88. 
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governing principle, these particular remarks, it is submitted, 
cannot really be taken to have turned the consistent tendency 
of opinion in previous cases. 

But the resultant of the foregoing authority is not quite 
definite. At its highest, one might deduce a rule operating 
prima facie only to give members of a specified class an action 
for damages; but even in this case, it would only be a rule 
of prima facie strength; not a conclusive test as Oliver, J.’s 
language would lead one to imagine.* Perhaps the more 
balanced conclusion would be, that where a statute, pro- 
viding penalties of its own, gives protection to a specified class 
of the community, this fact is available merely as an element to 
be considered in interpreting out of the statute a right to an 
action for damages in the event of a statutory breach. It is 
all simply a question of construing the statute. 

The learned editor of Salmond feels that this result leads 
to ‘an undesirable uncertainty ’*°; to which we may be 
permitted to reply that, so far as statutes already construed 
are concerned, there is no uncertainty ; as for future statutes. 
Mr. Justice Oliver’s way is too arbitrarv and inelastic. We 
are living in a time of change when many more statutory 
provisions are going to require interpretation. In a dynamic 
social environment, it seems essential that the Bench should 
have a wide discretion in this respect. C. G. 

ra 
REVIVAL OF CONDONED ADULTERY 
In Lloyd v. Lloyd & Hill, [1947] 1 All E.R. 283; 63 T.L.R. 110, 
Hodson, J x appears to have decided two important questions 
arising ovt of the decision in Beard v. Beard, [1946] P. 8, 
where the Court of Appeal established that condoned adultery 
may be revived by desertion for less than three years.’ These 
two/ questions may be put as follows :— 

(1) If the subsequent desertion comes to an end because 
the respondent makes, or has made, an offer to 
return, can the petitioner still rely on the condoned 
adultery ? e 

(2) Does the revival of the condoned adultery enable 
the petitioner to maintain a claim for costs and 
damages against the co-respondent ? ” 

4 Of, Winfield: Text-book of the Law of Tort (8rd ed) at 155. 

5 Salmond: Law of Torts (4th ed.) at 509. 

1 See Mr. R. Else Mitchell's article at Mop.L.Rev. July, 1946, p. 187, for a full 
discussion of the implications ef this decision. 


2 This question is not confined to cases of the Beard type, but under the present 
law if must be chiefly in cases of that type that it arises 
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In Lloyd v. Lloyd & Hill the facts were these. The 
parties were married in 1986, and in 1945 the respondent 
committed adultery with the co-respondent. The petitioner 
filed a petition dated November 24, 1945, on the ground of — 
this adultery, but subsequently took his wife back, and the 
petition was dismissed on January 2, 1946. The reconciliation 
did not, however, last long and on J anuary 11, 1946, the wife 
deserted the petitioner who filed a second petition dated 
January 17. This second petition, which is the one with which 
we are concerned, set out the resumption of cohabitation and 
alleged desertion reviving the condoned adultery. 

On the first question Hodson, J., said the respondent being 
in desertion at the date of presentation of the petition there 
was revival as against her under Beard v. Beard, and as he 
understood that decision the revival of the adultery was not 
cancelled by the respondent making an offer subsequently to 
come back to her husband. This seems to be the logical 
result of Beard v. Beard, though it may add force to the 
dissenting judgment of Vaisey, J. There is nothing condi- 
tional about revival, and once revival has taken place the 
continuance of the desertion is no more important than its 
duration. The respondent may repent of her desertion, but 
she cannot repent of the revived adultery, unless, of course, 
the petitioner accepts the offer to retu n and condones the 
adultery anew. In Lloyd’s Case the offer was made after the 
petition ; suppose it had preceded the petitidn? In principle 
there appears to be no distinction, because the petitioner is 
relying not on the desertion, but on a state of à 
came into existence immediately the desertion took\place and 
is not affected by its termination. 

The second question is more difficult. On the one hand it 
can be argued that the co-respondent obtains, as it ‘were 
accidentally, the benefit of the petitioner’s forgiveness of \his 
wife. So long as the condonation holds good the co-respoh- 
dent is immune merely because a petition against the wif 
must fail; once the wife loses her defence the co-respondent 
must also lose his, which can be no different. On the other 
hand it may be said that condonation should not be conditional 
as regards the co-respondent since he may not have any control 
over the wife’s conduct. Both arguments spring from the 
basic difficulty that for the co-respondent both condonation 
and revival are res inter alios actæ. 

The text-book writers are against the co-respondent’s 
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liability and quote two authorities.* In Bernstein v. Bernstein, 
[1893] P. 292, the husband petitioner proved adultery with two 
co-respondents, but the adultery with A had been condoned. 
At the time of condonation the petitioner was ignorant of the 
adultery with B, which had already taken place. The Court of 
Appeal upheld a decision granting a decree on the ground of 
the adultery with B and dismissing with costs a claim for 
damages against A. In Norris v. Norris, Lawson & Mason 
(1861), 4 Sw. & Tr. 287, the wife respondent committed 
adultery with Lawson, which was condoned, and later eloped 
with Mason. The adultery with Mason was proved as against 
the respondent, but by evidence inadmissible against Mason 
himself, and the petitioner asked for an order for costs against 
Lawson. The Judge-Ordinary refused to make such an order, 
saying : 

* The petitioner, by condoning his wife’s adultery, has 
waived all right to any proceedings against the co- 
respondent (Lawson) in this court. The usual course is 
to grant costs against a co-respondent when his conduct 
has made a suit necessary. Here the wife’s subsequent 
misconduct, and not her adultéry with Lawson, rendered 
the suit necessary. I cannot condemn Lawson in costs ’. 

In Lloyd’s Case, Hodson, J., was able to distinguish both 
these decisions. He pointed out that in Bernstein v. Bernstein 
no question of revival arose, and that passages directed against 
the proposition that the past cannot be brought up do not 
assist because revival is part of the law of England. In Norns 
v. Norris the’ judge was only exercising his discretion as to 
costs, and used language going further than he need. Freed of 
these degisions, Hodson, J., said that it was ‘a very odd 
popoi that because the co-respondent has nothing to do 
withAhe condonation and the revival he should get the benefit 
of žhe condonation and not lose that benefit when the wife 
loges it by her own conduct. ... If there has been revival 
Yondonation does not exist asa bar’. He accordingly awarded 
costs and damages against the co-respondent. 

This is a decision to be Welcomed. There are some cases, as 
indicated by the Judge-Ordinary in Norris v. Norris, where a 
co-respondent is not morally responsible for the wife’s conduct 
subsequent to the condonation, but there must be many more 
where the desertion takes place either as a result of the con- 
.tinuing influence of the co-respondent or of the deterioration 






3 E.g., Rayden, Divorce, 4th ed., pp. 186 and 341; Tolstoy, Divorce Law and 
Practice, p. 155. 
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in the wife’s character caused by her original association with 
him. Here justice requires that the co-respondent be liable, 
and if his liability is established as a general principle the 
court, in the exercise of its discretion as to costs and in the 
amount of damages awarded, is well able to reflect the varying 
degrees of culpability. 

Unfortunately the matter cannot be left here. To return 
to the reports“ of Lloyd’s Case, it seems that after the case had 
been opened the court invitei counsel] to investigate the facts 
subsequent to the desertion, and as a result of the evidence 
given on the resumed hearing found that further adultery had 
been committed by the respondent and co-respondent after the 
date of the desertion. Hodson, J., proceeded, however, to 
consider the case on the pleadings with the result noted above; 
since no amendment of the pleadings was ordered, it is 
submitted that the legal effect of revival was the ratio decidendi 
of the condemnation of the co-respondent in costs and damages, 
although on the facts he would have been equally liable on the 
ground of the subsequent adultery. 

The authority of Hodson, J.’s, decision on the legal effect 
of the offer to return is still further weakened by his 
observation, ‘I think that the offer of the wife can in any 
event be disregarded’. If this was ‘his finding of fact, it is 
difficult to see that his views on this legal point were anything 


but obiter. 

Finally, it may be mentioned that Hodn, J, did not find 
it necessary to consider an interesting submission of the 
petitioner’s counsel that a renewal of the association with the 
co-respondent, even if not adulterous, might revive the 
condoned adultery. There is much to support this co ention, 
both in the language of.the majority judgments in Bexrd v. 
Beard and in the analogy of the cruelty cases.* 







J. P. Lawton. 


RESPONSIBILITY FOR ANIMALS STRAYING ON TO HIGHWAY \ 


In Hughes v. Williams, [1943] 1 K.B. 574, the Court of 
Appeal invited the House of Lords to overrule, or modify, the 
view that ‘ there is no duty on the owner or occupier of land 
adjoining the highway to prevent animals on it from escaping 
on to the highway’ (per Lord Wright, obiter in Bracken- 


4 The All England Report is unfortunately defective in not dealing with the full 
facts. 
5 Cf. Bertram v. Bertram, [1944] P. 59. 


Ea 


Jury 1947 NOTES OF CASES 825 


borough v. Spalding U.D.C., [1942] A.C. at p. 821). Lord 
Greene, M.R., described it as ‘ill adapted to modern 
conditions’, His opinion was echoed by MacKinnon and 
Goddard, L.JJ. Nevertheless, the House of Lords in Searle v. 
Wallbank, [1947] 1 All E.R. 12, emphatically refused the 
invitation. 

The facts in Searle v. Wallbank were obscure, but 
fortunately need not be repeated because the majority of the 
House (Viscount Maugham and Lord Porter explicitly) chose 
to treat the respondent, the owner of the adjoining land and 
of the horse which escaped therefrom and collided with the 
cyclist appellant, as ‘ negligent ’ in the sense that he had failed 
to use reasonable care to retain his animal. In spite of this 
they adopted the extreme view of Cozens-Hardy, M.R., in 
Heath’s Garage, Ltd. v. Hodges, [1916] 2 K.B., at p. 876— 
‘it is no breach of duty not to prevent harmless animals like 
sheep from straying on to the! highway, and it makes no 
difference whether the action is sought to be based on 
negligence or on nuisance’. By necessary implication they 
rejected the views of Vaughan Williams, L.J., in Ellis v. 
Banyard (1911), 106 L.T. 52, who would have preserved the 
duty, however lightly it might be laid upon the landowner in 
fact, and of Lords Dunedin and Atkin in Fardon v. Harcourt- 
Rivington (1982), 146°L.T., at p. 89%, who were no doubt 
concerned not to violence to the universal duty to one’s 
neighbour in He a (The speeches in the latter case were 
made within 4/few months of Donoghue v. Stevenson, [1982] 
A.C. 562.) Now Searle v. Wallbank must take its place along 
with Derry v. Peek (1889), 14 App.Cas. 887, and Cavalier v. 
Pope, [psoe A.C. 428, as another puncture in the protective 
garmet of liability in Tort. 

It/is important to probe the grounds for this decision if we 
are/ to understand its limits and some of the paradoxical 
coyisequences that may flow from it. Both Viscount Maugham 
d Lord du Parcq justified their opinions on the practical 
onditions of rural life. They spoke of the difficulties of the 
farmer in war-time, of the béhaviour of visitors in leaving gates 
open, of the ease with which pigs and fowls can get through 
hedges and of the ability of horses to jump them. With great 
respect, these considerations surely go to the degree of care 
that might be imposed upon the landowner. The difficulty of 
deciding what is a reasonable standard is no cause for denying 
the existence of a duty of care. 

Apart altogether from these pragmatic considerations, the 
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decision seems to be based primarily on what Dr. Glanville 
Williams (Liability for Animals, Cambridge University Press, 
1939) has called ‘the qualified grant’ argument. Viscount 
Maugham devoted most of his speech to a deep and interesting 
research into the origins of the highways of England. The 
conclusion was that adjoining landowners must be presumed to 
have dedicated the land, upon which the roads now run, 
subject to the implied condition that their animals should 
retain the ‘freedom to roam’. It is worth noting that this 
theory, which has made such a large hole in the texture of the 
law of Tort, was adumbrated by one Chancery judge, Neville, J., 
in Heath’s Garage, Ltd. v. Hodges, at p. 882, adopted by a 
second, Romer, L.J., in Dean v. Davies, [1985] 2 K.B. at 
p. 296, and has now been immortalised by a third. 

So much for negligence and the duty of care. For actions 
based on nuisance, the same result can be achieved. ‘If the 
premises are in the same condition as they were in when the 
highway was dedicated to the public, there is no nuisance 
because the dedication must be taken subject to the existing 
state of things.’ (Clerk and Lindsell on Torts, 9th ed., p. 462, 
and see Fisher v. Prowse (1862), 2 B. & S. 770.) 

For six objections to this qualified dedication theory the 
reader is referred to Dr. Glanville Williams (op. cit., p. 388). 
Here there is only space to suggest so g of the consequences 
of such a ratio decidendi. Will it be Open to the injured 
traveller in the future to rebut the presumption of qualified 
dedication, e.g., by proving that the particular\highway upon 
which he was injured ran originally over waste land? Such 
burdening of a simple running-down case outrages common 
sense. Again, is there to be no limit to the ‘freedom to 
roam’? Kennedy, L.J., in Ellis v. Banyard, had sug 
that an action would lie if animals were allowed to str 
large numbers. This dictum was followed in. the Irish cask-of 
Cunningham v. Whelan (1917), 52 I.L.T. 67. But if the 
* qualified grant ’ theory be correct, if there be no duty to takt 
care, it is difficult to see how the number of animals or their 
size or (short of scienter) their dangerous qualities can make 
the slightest difference. Nor in logic need the freedom be 
restricted to animals. Suppose some farm vehicle were left 
negligently secured upon a hill overlooking a road. If it ran 
down on to the road, thus causing a bad accident, should 
liability be determined according to the date when the highway 
was dedicated? On this theory, one can visualise a case in 
which a farmer might be liable for a tractor or an elevator, 
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but not for a hay wain or a plough. Indeed, the only 
limitations that can be safely placed upon this ‘freedom to 
roam ° is that no such licence is afforded to adjoining occupiers 
in towns, and that even in the country there may be criminal 
liability under the Highways Act, 1864. Searle v. Wallbank 
has made more urgent the hope of Goddard, L.J., in Hughes v. 
Williams that ‘ when the Law Revision Committee meets again 
after the war it may be possible to bring before it the law 
with regard to animals’. 
~ C. FLETCHER-COOKE. 


TOWN PLANNING AND JUDICIAL REVIEW 


SECTION 1 (1) of the Town & Country Planning Act, 1944, 
provides that where the Minister ‘is satisfied that it is 
requisite’, for the purpose of dealing satisfactorily with 
extensive war damage in the area of a local planning authority, 
that parts of the area, consisting of land ‘ shown to his satis- 
faction ’ to have suffered war damage and of any land adjacent 
thereto, should be laid out afresh and:re-developed as a whole, 
he may make an order declaring all or any of such land to be 
subject to compulsory purchase, if a proper application is made 
to him by the local authority. After such an application has 
been made, objectioxris may be lodged against the proposed 
order. Schedule Ito the Act provides that the Minister must 
£ consider’ such Sbjections before confirming the order. If he 
is ‘ satisfied ’ (hat the statements of objection give him sufficient 
informations he may confirm the order forthwith. He may, on 
the other“hand, cause a private inquiry or a public local inquiry 







Ix Phænix Assurance Co. v. Minister of Town and Country 
Planning [1947] 1 All E.R. 454, the Minister had confirmed a 
deglaratory order made under section 1 (1) in respect 
of a war-damaged area in Plymouth, after holding a 

ublic local inquiry. The Phoenix Co. owned property 
in the area so designated; the re-development plan did 
not propose any alteration in the existing use or lay-out 
of their property. They applied to have the order quashed 
in so far as it related to their property. Two contentions 
were raised: (1) that the Minister must satisfy himself with 
respect to every piece of land in the area that it requires to 
be laid out afresh; (2) that his satisfaction must be based on 
reasonable grounds. 
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Henn Collins, J., found for the applicants. ‘The statute ’, 
he said (at p. 457), ‘is one which impinges on the rights of 
owners of property, it may be very heavily... . It is, 
therefore, to be read rather in favour of the individual than 
against him’. Liversidge v. Anderson had shown that a 
Minister might enjoy an absolute executive discretion; but that 
was a case of a measure designed to prevent a public danger in 
time of emergency. Here the Minister’s functions were quasi- 
Judicial; if they had been purely executive, the Act would not 
have provided a code of procedure for hearing objections. The 
words ‘where the Minister is satisfied that it is requisite’ 
meant ‘satisfied on reasonable grounds of the facts to which 
the section refers. The existence of war damage is not a matter 
of opinion, nor is the question whether land is to be laid out 
afresh ’ (loc. cit.). The plan submitted by the local authority 
was definitive not only of the general scope but also of the 
details of the proposed lay-out, and it had not provided for 
any alterations to the applicants’ property. Nor, in this case, 
had the Minister himself assertéd that he was satisfied that the 
property required to be laid ott afresh. The Minister had, 
therefore, failed to comply with the Act. 

It is respectfully submitted that the judgment is open to 
criticism. The venerable common-law principle of statutory 
interpretation so emphatically ames by the learned judge 
may not prove the surest guide to the construction of ‘ an Act 
to make provision for the acquisition and development of land 
for planning purposes’. The wording of sectian 1 (1) does not 
suggest that it was necessarily intended to conn the operation 
cf declaratory orders to properties actually designated for 
laying out afresh. If the Minister is satisfied that it is.requisite 
to lay out a war-damaged area, together with adjacent land, 
afresh and re-develop it as a whole, he is empowered to 
an order declaring all or any of the land in question tà be 
subject to compulsory purchase. These words can doubtless be 
read in more than one sense (and the Act as a whole is a pa- 
ticularly difficult one to construe), but the interpretation given ` 
to them in the present case may lIgad to some strange results. 





For example, it might well prove necessary for the council to N 


vary the original plan after the confirmation of the order, and 
to alter in some particulars the lay-out of further properties 
within the general area covered by the scheme. Henn 
Collins, J.’s, decision means that in such cases the elaborate 
procedure laid down in the Act would have to be followed in 
making fresh orders to reduce each of these island fortresses 
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of individualism. It might be sought to circumvent this 
difficulty by acquiring such properties under section 2 (2); but 
although that subsection gives the Minister very wide powers, 
it was designed to serve a different purpose. 

Since the learned judge found on the facts that the Minister 
had not even satisfied himself that it was requisite to alter the 
applicants’ property, it was not strictly necessary for him to 
have stressed that the Minister must be ‘ satisfied on reasonable 
grounds of the facts to which the section refers °. In any event, 
it does not follow that, because the -Minister acts quasi- 
judicially when considering objections, his final decision can be 
challenged in the courts merely on the grounds that it is 
unreasonable. In the parliamentary debate on the committee 
stage of the Bill, the Government spokesman insisted that the 
grounds for the Minister’s satisfaction under section 1 (1) were 
not open to judicial review: see 408 H.C.Deb. 823-4, 828-9. 
It is not quite certain that Henn Collins, J., did intend to 
convey that he thought they should be; but his language lends 
itself readily to that construction, and, with respect, it is 
difficult to see what else he could have meant. 

Certainly in construing the provisions’ of the Housing Acts 
the courts have, in general, taken a more modest view of their 
functions. Section 1 of. the Housing Act, 1930 (re-enacted in 
section 25 of the Ho sing Act, 1986), provides that where a 
local authority is satiSfied that houses in its area are (inter alia) 
unfit for human ha\itation they may pass a resolution declaring 
the area to be atlearance area and submit a clearance order to 
the Minister. Af objections are lodged he is obliged to cause a 
public inquxty to be held. He must ‘ consider’ the report on 
the ing yfy and ‘may’ then confirm the order. In several 
cases if has been held that the courts will not inquire whether 
the kécal authority’s opinion concerning the condition of the 
houses was in fact based on reasonable grounds: see e.g., 
Rg Bowman, [1932] 2 K.B. 621; Re Falmouth Clearance Order, 
[A987] 8 All E.R. 308; Re L.C.C. Order, 1938, [1945] 2 All E.R. 
84. In Re Bowman, Swift, J., said (at p. 684) that a local 
authority’s order could only be challanged if there was ‘no 
material . . . upon which they could, as reasonable people, 
possibly be satisfied that a clearance order ought to be made’. 
It was not enough that they had acted on insufficient evidence ; 
they must have acted on no evidence at all. And it is doubtful 
whether the courts will investigate in any way the Minister’s 
grounds for confirming the order, provided he has properly 
considered the report on the inquiry. As far as the courts are 
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concerned, therefore, the condition of dwelling-houses under 
these Acts is undouk-tedly a ‘ matter of opinion ’, on which the 
local authority’s opinion is decisive save in the most exceptional 
circumstances. 

The Town and Country Planning Act gives the Minister 
discretionary powers at least as wide as those which the 
Minister of Health enjoys under the Housing Acts. It is indeed 
questionable whether the Minister’s functions under the 1944 Act 
can properly be regarded‘as judicial at all. If they are in fact 
judicial . . . it is suggested that section 1 (1) ought to be 
construed as requiring the Minister to reach his decision in good 
faith, without a closed mind, and on the basis of some evidence, 
which need not inevitably be evidence sufficient to convince a 
High Court judge of its preponderant merit. The general 
principle involved is an important one; for it is a condition 
precedent to the exercise by the Minister of many of his powers 
under the Act that he should be satisfied that certain facts 
exist or that certain action is requisite or expedient. 


This decision has been overruled by the C.A. (Robinson v. 
The Minister [1947] 1 All E.R. 851). At the time of writing no 
report of the proceedings in the Court of Appeal was available. 
Clause 5 of the Town and Country_Planning Bill, 1947, as 
amended in Committee, expressly authorises the acquisition of 
land falling within a similar category No the Phoenix Co.’s 
property. i 
. DE SMITH. 





NOTE 


THe review of recent current literature is unavoidabl 
over until the next number. . : 

It is regretted that the name of the author, R. Colinvaux, 
was omitted from the Note on Nugent-Head v. Jacob, at page 
198 of the previous number. 
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FuLL Powers AND RATIFICATION: A STUDY IN THE DEVELOP- 
MENT or TREATY-Makinc Procenure., By J. MERVYN 
JONES, M.A., LL.B. (Cambridge University Press. 1946. 
xv and 182 pp. 12s. 6d.) 


Mr. Jones traces the historical development of Full Powers 
and Ratification, and the fundamental thesis of his little book 
appears from the following extract: ‘In the seventeenth 
century Full Powers gave authority to make a binding 
agreement subject to a confirmation which was obligatory. 
Today authority is given by Full Powers to discuss, to 
negotiate, and to sign a projet which may or may not become 
an international treaty by the formal acceptance of it by 
States. Ratification is now regarded as being this formal 
acceptance. It means the ratification of the treaty itself. 
Formerly, it meant the ratification of an agent in signing it 
(and) could not be refused unless the envoy had exceeded his 
authority. ... The general view today is that such ratifica- 
tion is discretionary. . . . The purpose of ratification is to 
indicate the final willingness of the State to be bound by the 
Treaty’. Few will argue with this description of the respective 
functions of Full Powers and Ratification, but many may 
justifiably inquire whether it was necessary to devote a whole 
monograph to the proof of this thesis, for it had already been 
amply dealt with by, among others, Dana’s Wheaton (s. 269), 
Lorimer (Institutés, 1883, Vol. I, p. 268), Twiss (Law of 
Nations, 1884, Vol. I, pp. 362-3), Walker (Manual, 1899, 
pp. 84-5), ẸX E. Smith (International Law, 1900, p. 86), 
Taylor (Inférnational Public Law, 1901, p. 387), and Fauchille 
(Droit Fiternational Public, 1926, s. 824); while Craddock 
ith the matter in the following way: ‘ By the early 








ersonal sovereignty generally obtained, and the negotiator 
s the immediate agent of the sovereign, the rule of the 
¥foman law, that the principal is bound by the agent acting 
Avithin his powers, was applied to treaty negotiations. The 
advantage of entrusting full and general powers to negotiators, 
and the importance of the trust, have led recent writers quite 
generally to admit the right of ratification, even if no express 
reservation be made in the treaty or full powers. A reservation 
of this right is now, by the practice of nations, to be read into 
the full powers of the negotiator’ (Treaties, Their Making 
and Enforcement, 1916, s. 8). The only innovation made by 
the author of Full Powers and Ratification is to recite examples 
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from State practice since the seventeenth century. It is 
submitted that it was hardly necessary to resort to such 
extremes to prove what has long been an accepted fact, 
particularly as the matter has been adequately dealt with in 
the past and cannot be considered as one of the major problems 
of modern international law. 

When discussing the legal nature of ‘ agreements between 
a protected State and its protector’, Mr. Jones asserts that 
‘it cannot be doubted that they are regarded as legally binding 
between the parties. It does not appear objectionable, there- 
fore, to describe them as international treaties’ (p. 44). In 
its Advisory Opinion on the Nationality Decrees in Tunis and 
Morocco the P.C.I.J. observed that ‘in spite of common 
features possessed by protectorates under international law, 
they have individual legal characteristics resulting from the 
special conditions under which they were created, and the 
stage of their development’ (B/4, p. 27), and it is submitted 
that in the light of this observation the decision whether such 
treaties are instruments under municipal law or under public 
international law depends entirely on the intention of the 
parties in each individual case. 

The author points out the twofold character of ratification 
and maintains that ‘ parliamentary ratification’ is merely 
parliamentary confirmation required by municipal law, and 
not really ratification at all; for ‘ ratification is an international 
confirmation, a public act of the State embodied in a document 
which is communicated to other States\in the manner pre- 
scribed by custom or by the terms of the treaty’ (p. 73). 
Sometimes a treaty recognises the necessity Ter parliamentary 
ratification, but even then it provides for some\further act to 
grant such ‘ parliamentary ratification ’ internatidmal recogni- 
tion. An example of this is to be found in the United, Nations 
Charter, Article 110, paragraphs 1 and 2. When dis ussing 
ratification in modern practice, Mr. Jones raises the proklem 
of the effectiveness of a treaty that has been signed but jot 
ratified, and suggests that ‘some legal significance must Woe 
attached to signature even in modern law.... If any liabili 
should arise it will not be based on the treaty régime but o 
the “* general principles of law *’. The treaty as such is ineffec- 
tive unless completed by ratification’. In this connection 
he contends ‘ that the Permanent Court has not yet committed 
itself to an unqualified rejection of the principle of good faith °. Ñ 
It may well be argued, however, that the quotations he 
refers to in this matter do not support his contention, for, 
in discussing the jurisdiction of the Oder Commission, the 
court said that conventions are ‘ made effective in accordance 
with the ordinary rules of international law amongst which is 
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the rule that conventions, save in certain exceptional circum- 
stances, are binding only in virtue of their ratification °’ (A/28, 
p. 20) (pp. 81-3). 

Mr. Jones maintains that constitutional limitations on the 
treaty-making power are internationally effective, for ‘it is 
surely the business of States to ascertain each other’s laws on 
these points. The fact that no instances are recorded of 
inquiries to this effect merely shows that, in most cases, 
information is so readily available, and the law so obvious, 
that no inquiries are necessary’ (p. 155). Unfortunately, it 
is not correct to say that the ‘ information is so readily avail- 
able, and the law so obvious ’, for in the United States it is not 
easy to differentiate between (i) treaties which require a vote 
by two-thirds of the Senate to become effective, (ii) executive 
agreements which can be made by the President alone, such 
as the arbitral agreement for the Pius Funds Case, although 
that for the Palmas Case required a two-thirds vote of the 
Senate, and (iii) those agreements which are only made 
effective by a Joint Resolution of Congress, such as that of 
1865 terminating the 1817 arrangement concerning armaments 
on the Great Lakes. In the same year the Secretary of State 
withdrew the original American notice of termination, and we 
find in Moore’s Digest of International Law that ‘ As between 
the United States and Great Britain this act of withdrawal 
“ was no less authoritative than the notification itself’. Into 
the authority of the’ Secretary of State either to give or 
withdraw the notice, the British Government was “ incompetent 
to inquire ”’; it ‘ould only accept or reject the withdrawal as 
a fact”. The question of competency “ being a matter of 
domestic administration, affecting the internal relations of the 
executive axid legislative powers ”, in no wise concerned Great 
_ Britain, The raising by her of a question as to “ the authority 
of thefexecutive power ” in the matter would have constituted 
“ an unprecedented and inadmissible step in the international 
rel€tions of governments ”’’ (Vol. V, p. 170). This extract 
is jn direct contradiction to Mr. Jones’ assertion that ‘it is 
írely the business of States to ascertain each other’s laws on 
/hese points °’, and if this is true of a statement by the Secretary 
fof State, it is surely more rue of the treaty-making power. 
Furthermore, the P.C.I.J. in the Eastern Greenland Case does 







not seem to support the international relevancy of constitu- . - 


tional limitations, for the judgment stated that a Government 
was bound by the statement of its Foreign Minister ‘ in regard 
to a question falling within his province ’, and Judge Anzilotti, 
in his dissenting opinion, thought the constitutional law of the 
Minister’s country to be irrelevant from the point of view of 
the country to whom the Minister had made the statement, 
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for it was the latter’s ‘ duty to refrain from giving his reply 
until he had obtained any assent that might be requisite under 
(his country’s) laws’ (A/B 43, pp. 71, 92). It is suggested 
that, similarly, a State is entitled to regard another State as 
bound by an agreement it has entered, in purported exercise 
of its treaty-making power. 

The appendix of this little book will be of interest to those 
who seek examples of British and foreign Full Powers and 
Ratifications from the eighteenth to the twentieth centuries 
gathered together in a readily accessible form. 

L. C. GREEN 


_Cu1na Mourne sy Conrucius. By His Excellency Dr. F. T. 
Curenc. (London: Stevens & Sons, Ltd. 1947. 264 pp. 
(with index). 18s. net.) 


Ir was a happy thought on the part of the editors of the 
Library of World Affairs, of which this volume is number two, 
to invite Dr. Cheng Tien Hsi, the distinguished Chinese lawyer 
judge and diplomat, to write a non-technical account of the 
philosophy of Confucious and of its influence upon the political, 
social and cultural growth of China. It is pleasant to think that 
a man of such urbanity and culture is now the Chinese Ambassa~- 
dor in London. His book affords pleasant and instructive 
reading, and I have no hesitation in recommending it to all who, 
such as myself, have an interest of a quite unspecialised 
character in that great country and her history. 

After a general survey of the Chinese approach to problems 
of man as a civilised being and a discussion of the three great 
principles of li, jtun tze, and chin, which he explains do not 
quite mean propriety, gentlemanliness and sentiment (the usual 
translations), Dr. Cheng offers us a series of chapters on 
religion, philosophy, family, marriage, friendship, literature 
and art in the light of the Confucian philosophy. It is mat for 
me to assess the value of these, but they are of much inte%st, 
and taken as a whole afford a clear and succinct account, of 
Chinese culture. The direct teaching of the Confucian schaol 
on literature and art does not appear to be substantial,! but 
literature and art reflect the deep culture of a nation, and it i 
obvious that in China they have*been enormously influenced*. 


by the Confucian teaching since this has dominated the whole i 


outlook of the educated classes. 

Looking through the chapter contents, I was a little 
surprised to find that there is nothing on law. It is, indeed, a 
matter of great interest and significance that alone among the 
outstanding civilisations the Chinese have created no great 


L There was a Confucian canon of music, but this was lost many centuries ago. 
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system of law or juristic philosophy. The comprehensive 
section on Chinese literature in the Encyclopedia Britannica 
(11th ed.), for example, contains nothing on law. When a 
system of manners or, indeed, of moral conduct, such as those 
contained in the conceptions of li, jiun tze, and chin, has 
attained such a hold on a nation at an early stage in its history, 
as was the case in China, the need for a strong jurisprudence, 
such as the civil law or the common law, would be hardly felt, 
and this may be the reason for the comparative weakness in 
this facet of Chinese culture. Dr. Cheng does make some 
suggestion of this sort, but it would have been a valuable 
addition to his book if he had discussed the matter more fully. 
Meanwhile, with the decline in the old standards we may 
suspect that the absence of a strong and stable legal system is. 
a substantial factor in the failure of the Chinese to put their 
house in order. 

. Chinese culture is marked by an urbanity and a sense of 
proportion which are eminently classical, and it is not 
surprising that it first began to have a marked influence on our 
own culture during the eighteenth century. Dr. Cheng is 
widely read in English literature, but it is obvious that our 
eighteenth century authors, such as Addison, Goldsmith, 
Samuel Johnson, have made the greatest appeal to him, and 
the numerous apposite quotations which he makes from their 
works are in full sympathy with the Chinese outlook. 

The only criticism which I have to offer is that Dr. Cheng 
sees his subject throúgh rose-tinted spectacles : everything is 
perfect, or very nearly so. Confucianism is, of course, a 
strongly conseryátive philosophy, and its resistance to western 
ideas has its ad as well as its good side. Some western 
criticism of | 
Victoriam missionaries, was simply silly, and Dr. Cheng has 
no difficilty in disposing of it. A great deal of the reactionary 
and thoroughly undemocratic policy which is associated with 
therright wing of the Kuomintang is founded on Confucianism. 
It is no doubt tactful, if not in accordance with li, of Dr. Cheng 
a avoid the discussion of such unpleasant matters, but China 
ig being more strongly ‘ moulded ’ during the present generation 
jhan at any time since that of Confucius himself, and the failure 
to face up to this fact is cestainly a blemish on this otherwise 
excellent work. 

Again, Dr. Cheng occasionally gives the impression of 
wishing to persuade us that his countrymen are of a righteous- 
ness and virtue almost angelic. He insists, for instance, more 
than once, that Chinese literature contains nothing which is 
improper. I thought at first that he must be excluding the 
novel from literature, as is often done by the Chinese. Later, 
however, he gives a long and interesting excerpt, in translation, 
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things Chinese, especially that coming from ai 
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of a well-known Chinese novel. But if we are to include fiction, 
it is well known that much of the Chinese variety is as 
pornographic as any to be found, and this applies to such 
masterpieces as the Ching-Ping-Mei. ‘ Within the four seas 
all men are brothers ’ and the Chinese have, I am sure, a good 
share of the frailties with which we are familiar in the West. 


C: 


THE SECOND TREATISE OF CIVIL GOVERNMENT AND A LETTER 
CONCERNING TOLERATION. By Joun Locke. Edited with 
an introduction by J. W. Goucm. (Blackwell, Oxford. 
1946. xi and 165 pp. 8s. 6d.) 


Tars is an excellent edition of all that is permanently valuable 
‘in Locke’s political thought. The first of the two Treatises of 
Civil Government is a reply to Filmer’s Patriarcha and is now 
of historical interest only. The second treatise here edited is 
still of vital importance and great relevance. In the same 
way the Letter concerning Toleration included in this edition 
is the first of three such letters but the second and third add 
little to the fundamental argument, which is made plain in the 
first Letter. 

As to the texts, Mr. Gough has based his edition of the 
Treatise on the sixth (1764) edition, The queer relationship 
between author and publisher in the late seventeenth century 
is illustrated by the fact that a modern editor has to go for 
his text to the sixth edition, published aixi years after the 
death of the author. In his will Locke “gives a list of his 
published works and after mentioning the Two Treatises he 
adds in a bracket ‘ whereof Mr. Churchill has publish’d several 
Editions, but all very incorrect’. In fact Churchill had pub- 
lished three editions and it is difficult to understand why 
Locke could not have corrected at least the second sr third 
edition. Presumably he was not given the opportunity. 
Additions were made in 1714 but it was not until 1764 ‘hat 
full cognisance appears to have been taken of Locke’s own 
wishes. At any rate ‘corrections and improvements’ \pf 
Locke’s were incorporated in this text, although whether Locke 
himself would have incorporated them we have no certain 
knowledge. Again in the caseeof the Letter Concerning 
Toleration, the text before us is not Locke’s but the trans- 
lator’s, William Popple. He translated Locke’s Latin text 
which had appeared in Holland the same year and published 
it, apparently without Locke’s knowledge. Whether Locke 
ever vetted the translation we do not know, and I have never 
heard of anyone comparing the original with the translation 
to see whether it is a good one. The preface, which contains 
the celebrated phrase : ‘ Absolute liberty, just and true liberty, 
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equal and impartial liberty, is the thing we stand in need 
of’, has been assumed by many to have been written by 
Locke, but it is much more likely to have been Popple’s work. 
These points illustrate the difficulty of determining finally 
and in detail what Locke himself wrote, but there is no doubt 
of course about the main substance of his argument. 

The editor’s introduction is a very useful one and ought 
to prove helpful to the student. After a brief account of 
Locke’s life, Mr. Gough passes at once to the Treatise. He 
examines Locke’s account’ of the state of nature, the social 
contract, tacit consent, property, the supremacy of the law- 
making authority, the separation of powers, the notion of 
government as trusteeship and finally the right of revolution. 
‘He then adds a briefer section in which the argument of the 
Letter Concerning Toleration is outlined. 

On many of these points it is clear that Mr. Gough would 
have liked to have said more, if more space were available. 
One would welcome from his hands a full study of Locke’s 
political philosophy. I found his remarks about the law of 
nature, government as trusteeship, the absolute supremacy 
of the people, for instance} very illuminating and should like 
to see him expand them. ; A question which interests me is 
why Locke failed to make the judiciary his third power in 
discussing the separation of powers. Is there any historical 
reason for this? It would also be interesting to see how Mr. 
Gough would develop his point about the futility of making 
individual consent the basis of political thought. Would he 
rule out individual’ consent as entirely irrelevant in political 
life? If it is relevant at all, what is its place? There are 
many other questions on which, one feels, Mr. Gough could 
throw light in a fuller study. In the meantime the reader 
will be thankful for this introduction. 

The edition lacks an index, which is a pity. 


2 R. I. AARON. 


Essar DE SOCIOLOGIE. By J. HAEsAERT, Professor of the 
University of Ghent. (250 francs (Belgian) ). 


HIS is a comprehensive treatise on sociology which bears all 
the evidence of prolonged research and mature reflection. It 
is written with great clarity and balance and shows refreshing 
independence from the clamorous fashions of the day. It 
makes a great deal of use of anthropological material, but by 
no means to the exclusion of the vast storehouse of the history 
of the civilisations. The author adopts for his discussion a 
division of sociology into statics, dynamics and mechanics. 
By statics he understands the relations of members of the 
community considered as in a state of equilibrium. Here he 
gives an account of the main types of communities and the 
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psychology of the bond which keeps them together. His 
handling of psychology is of great interest. He avoids all 
theories of a group-mind, independent of, or superior to, the 
individual minds composing the group. The phenomena 
usually adduced as evidence for a group-mind are treated as the 
results of like reactions of individual minds under similar condi- 
tions; as co-ordinated activities; and finally as the joint pro- 
ducts of the play of mind on mind. While dismissing the crude 
generalisations about group characteristics which abound. in 
popular social psychology he ‘yet does not deny the reality of 
national characteristics and shows great discrimination in 
handling this problem. Under the heading of joint products 
he deals in an interesting manner with religion as a social 
phenomenon and he gives an analysis of social structure 
including the forms of the family and political and economic 
organisation. Though the treatment is brief it is illuminating 
and instructive throughout. 

By dynamics the author understands a treatment of the 
forces behind social life. These‘ consist ultimately of the 
energies of men and their efforts tò accommodate themselves 
to, or overcome the resistance of the environment. This is 
perhaps the most interesting part jof the book. The author 
challenges all those views which regard social change as auto- 
matic or coming about by an inner Necessity independent of 

meme the human being. He shows that the do-called iron regularities 

i : and others will nat stand examination. 
The facts disclosed by statistical studies ase best explained by 
assuming that individuals are capable of fregiction but limited 
by the range of possibilities open to them. Wrpose is a real 
one it has to operate against conditions Wich it cannot 
of Beri Pie oeeie pi t eedom, wid? a sphere 
Felon a i various domains of social life fvi 
and their influence on gre oer ed from this point WE view 

1 the uence on one another i 





life and follows an inner growth. 
the view that the development of sci 
main by social factors and the stil] 
categories of thought are themse 
maaan a some French sociologists, 
e theory of economic determiti: i 
: Freudians that social life is recta iA = gees 
huge generalisations he is content 
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means by which the members of a community are enabled to 
work together. Here he considers the means of communica- 
tion and transport, the effects of mobility, spatial and social, 
and the various agencies of social control such as usages, good 
manners, moral rules and juridical rules. Here again the 
treatment is brief but everywhere shrewd and penetrating. 

In a work of such wide range specialists will no doubt find 
a good deal which may be disputed or questioned, but the 
general impression made by the book is that it is the work of 
a mind singularly cool and free from illusion but inspired by a 
belief in the power and persistence of the human mind. 


M. GINSBERG. 


A MANUAL or THE Law or REAL Property. By R. E. 
MEGARRY, M.A., LL.B., Barrister-at-Law. (London : 
Stevens & Sons and Sweet & Maxwell. xxxii, 565 and 
25 pp. 25s. net.) 


SINCE the Property Legislation of 1925 there have been many 
students’ books on Land ‘Law but none has been completely 
satisfactory. Students and teachers will welcome this book as 
meeting their needs to a)far greater extent than any of its 
forerunners. In my opjnion it is the best book on Real 
Property since Challis. / 

Of all legal subjects, Real Property is that which most 
repels the beginner and any introductory manual must - 
therefore concentrate on making the subject as clear and as . 
interesting as possible. Mr. Megarry is peculiarly qualified for 
the task of writing such a book, as his admirable work on 
another difficylt and highly technical subject—the Rent Acts— 
has already“shown, and once again his gifts of clear, lucid 
and interesting expression are displayed to advantage. The 
book igf arranged so as to reduce repetition to a minimum and 
the task of the beginner is made easier by: a full glossary of 
teryns. Another excellent feature is that the pronunciation of 
many expressions is given which is likely to relieve the student 

an embarrassment felt by many students of an older 
generation. 

But Mr. Megarry would be the first to admit that even he 
cannot make the subject a simple one; indeed, from a teaching 
point of view it has been made more difficult by the Property 
Legislation which, by concentrating on the removal of practical 
conveyancing difficulties without altering general principles, 
has made it harder to find those general principles and to 
explain them to the student. The draftsman of the Acts 
declared that it was not his intention to pour new wine into old 
bottles. Unfortunately he did precisely that. How else is one 
to describe the continued forcing of the ‘ curtain provisions ° 
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and the registration of land charges into the strait jacket 
of legal and equitable interests? Although lip service is 
paid to the rule that legal interests bind everyone and that 
equitable interests do not bind the bona fide purchaser for 
value without notice, the fact is that this distinction plays little 
part in modern land law. The general distinction today is 
between over-reachable interests and interests which cannot be 
over-reached, the latter class being in turn divided into those 
which require registration and those which do not. These 
classes of course overlap to some extent, but notice in the true 
sense is generally irrelevant in all cases. 

I feel that this is a point which cannot be emphasised too 
strongly and that Mr. Megarry does not perhaps emphasise it 
sufficiently. 

I also think that he sometimes tends to include too much 
detail. In his Preface he states that ‘the book is primarily 
intended for the examination candidate whose main anxiety is 
not whether he will head the list but whether he will appear in 
it at all’. Mr. Megarry is too modest; any candidate who 
had mastered the contents of this book would head the list in 
any examination. The student whose pre-occupation is to 
obtain a bare pass would, I think, find the book even more 
helpful if it were shorter and less exhaustive—for it is 
exhaustive despite its brevity when compared with Cheshire. 
The learned author indicates that it is a simplified version of a 
larger textbook which is virtually the same save that it is 
‘lavish in the quotation of authorities and contains a number 
of additional passages scarcely suitable for beginners. The 
Manual is indeed commendably sparing of quotations, but I 
feel that the author has been insufficiently ruthless in pruning 
passages ‘ scarcely suitable for beginners’ and that had he set 
out initially to write a book for them he would have.produced 
something shorter and simpler. He rightly points out that 
part of the difficulty in deciding what to include and what to 
leave out depends on where one draws the line between‘real 
property and conveyancing and that, as these are essentially 
branches of the same subject, the division is one of taste and 
convenience rather than logic. Another part of the difficult 
is that the scope of a students’ book is dependent on the 
examinations’ curricula; and here one comes upon something 
approaching a vicious circle, boéks tend to depend on the 
examinations and examinations on the books. It may there- 
fore seem churlish to suggest that Mr. Megarry has been too 
generous in his inclusion of conveyancing matters, but I believe 
that in a students’ book the golden rule is, ‘ when in doubt, 
leave out’, and I think that the opposite principle has 
sometimes been followed in this book, particularly in the 
chapter on Wills and Intestacy. U 
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Turning to minor points of detail: The discussions of class 
gifts (pp. 808-4) and of the Prescription Act (pp. 448 et seq.) 
seem to me to furnish clear examples of undue detail in a 
manual of Real Property. Chapter 12 on Covenants Affecting 
Land is admirable but I have two small criticisms: (a) that 
p. 888 suggests that restrictions have to be covenants in the 
strict sense (which is not so in equity) and (b) that at pp. 397 
et seq. the possibility of an express assignment of the benefit 
is insufficiently dealt with. In the second edition, which will 
undoubtedly be soon needed, the treatment of Licences 
(pp. 427 et seq.) will require revision: in the light of Millenium 
Productions v. Winter Garden Theatre, [1946] 1 All E. R. 678. 
Finally, in the chapter on Mortgages I regret the absence of 
any mention of floating charges which raise questions of some 
juristic interest and difficulty which seem to me more appro- 
priate to a book on Real Property than some of the convey- 
ancing questions which are dealt with. There seems to be a 
general agreement among textbook writers on Real Property to 
ignore these questions as being matters of Company and not 
Land Law, but this to my mind has had regrettable conse- 
quences and has caused ‘many students to finish their legal 
education in complete ignorance of one of the most common 
and important types of mortgage. 

But these points are minor matters of personal opinion. 
What is beyond doubt is that this is a first-rate book which 
will meet a long-felt want. The publishers also deserve 
congratulation upon an excellent piece of book production at 
a price which by modern standards is exceptionally reasonable. 


L. C. B. G. 


An Inrgopucrion TO Roman-Dutcu Law. Fourth edition. 
By/R. W. Lez, D.C.L., F.B.A., Rhodes Professor of Roman- 
Dutch Law, Fellow of All Souls College, Oxford, 

MON.LL.D. the University of Witwatersrand, Docteur 
f (honoris causa) de l’Université de Lyon, Vice-Président de 
Académie Internationale de Droit Comparé, a Master 
of the Bench of Gray’s Inn. (Oxford: At the Clarendon 
Press. 1946. Ixxvi and 475 pp. 25s. net.) 


Tms book requires no introduction ; not only is it the standard 
We work for the student, but it is also widely used by the practi- 
tioner in Ceylon and South Africa. (Those members of the 
Johannesburg Bar with whom the reviewer talked during a 
recent visit to South Africa unanimously commended it as 
necessary and indeed indispensable in practice.) 
The last edition appeared fifteen years ago—an interval all 
too long for a work as important as this. It is hoped that 
future editions will be published more frequently. 
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The whole book has been carefully revised, and certain 
additional topics have been introduced. For instance, there 
are two new appendices; the one providing a ‘ finger-post ’ for 
those seeking direction on the conflict of laws, the other on 
inheritance ab intestato in Ceylon. Again, in the chapter on 
testamentary succession, there has now been included a section 
on trusts (p. 888 et seq.). (In Ceylon the fideicommissum and 
the trust exist side by side, but in South Africa the trust ‘ is 
interpreted (or disguised) as a fideicommissum or stipulatio 
alter.’ (which is most unsatisfactory). In view of the 
prevalence today in South Africa of dispositions (particularly 
testamentary dispositions) couched in the form of a trust, the 
reviewer strongly endorses Professor Lee’s statement that ‘a 
regret may be permitted that the law of South Africa has 
not frankly accepted the trust conception, or at least its 
terminology, as a useful importation from a foreign system’ 
(p. 391). (It may here usefully be added that the rules concern- 
ing donatio serve further to complicate this question.) ) 

The chapter on delict has been extended. The action for 
affront (for which, be it noted, there is no requirement of 

* publication °) and the defences to! an action for defamation 
are now set out in detail. Nevertheless, it is felt that this 
chapter is still too compressed. (Is not a page of cases on the 
law of defamation—p. 344—somewhat out of proportion in a 
chapter of but twenty-five pages ?) 

In the section on donatio no reference is made to 
section 8 (2) (a) of the Prescription Act, 1943, which provides 
that the right to recover ‘ the excess in value over £500 of any 
donation which has not been registered or notarially executed ’ 
shall prescribe in ninety days from the date of delivery. Such 
omission is all the more surprising when it is seen that the other 
provisions of this Act have been incorporated where relevant. 

The appendices have not been overlooked by the author, 
and parts thereof have been rewritten. But why, in 
Appendix G (‘ Stipulations for the benefit of a third person °), 
is there yet no mention of the articles on this controversial 
subject by Professor McKerron (46 S.A.L.J. (1929), p. 387) 
and Mr. Behrmann (58 S.A.L.J. (1986), p. 279)? 

In previous editions the text tended to be too aeea 
rapid glance will show that in £ great number of cases the), 


footnotes occupied more than half the page. A more satis- ` 
factory balance has been achieved in the present edition by the è 


elevation of many of these into the text. (Notice, for example, 
how the exposition of the doctrine of collatio bonorum (p. 855; 
8rd ed., p. 348) and of the action for loss caused by death 
(pp. 329-830 ; 8rd ed., p. 328) has gained in clarity as a result.) 
Students in particular will welcome a continuation of this policy 
in succeeding editions. 

= 


\ 
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This work occupies a unique position in present-day legal 
literature, and hence no further recommendation is called for 
here. It is sufficient merely to state that this edition attains 
in every way the high standard of the three preceding it. 


J. D. HAYMAN. 


Motor Cxamms Cases. By Leonarp Binewam. (London: 
Butterworth & Co. (Publishers), Ltd. 1946. xxiii and 
811 pp. 380s. net.) 


Ir does not frequently happen that a busy city solicitor finds 
time to produce a book. Mr. Bingham has now achieved the 
almost impossible, and all those who have to deal in one way 
or another with the day-to-day working of the law will have 
many occasions to acknowledge their debt to him. 

It is necessary to stress at the outset what the book does 
not and what it does profess to be. It does not profess to be 
an exhaustive treatise on the law of negligence or of motor 
insurance; still less does it profess to be a piece of academic 
research into the principles or foundations of those branches 
of the law. Mr. Bingham has not set himself to contribute 
something new to legal thought; he has been content to limit 
himself to producing a work-a-day tool for the work-a-day 
person who, whether in an insurance office or in a solicitor’s 
office or in Chambers in the Temple, has to concern himself 
with the law in its practical aspects. The book accordingly 
takes the form of a digest of the legal material with which 
those who deal with motor claims are obliged to have, if not 
at their PR a at any rate handy for reference at a 
moment’s notice. The relevant provisions of statutes and 
delegated legislation necessarily have their place, but the major 
part of thé book consists of the case law—not in the form of 
bare heddings, but in the form of a clear and concise note of 
the esgence of a decision, with extracts where appropriate from 
the nore important Judgments. 

n a work of this kind much, of course, depends on the 
arfangement adopted. It is a curious trait of human nature 
at most people have their own ideas as to the best method 

/of arranging a large body of material—and most people’s ideas 
are entirely different from everyone else’s. This reviewer 

\ personally finds the whole topic tedious, being content with 
any arrangement which is clear and handy and followed con- 
sistently. Judged by these tests, there is nothing in the book 
to quarrel with. Having divided his subject into broad 
headings, Mr. Bingham deals- with the topics in each heading 
on straightforward alphabetical lines—and this is Just what a 
practitioner wants. A textbook writer would no doubt 
kick himself or get kicked if he succeeded in getting ‘ Last 
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Opportunity °’ and ‘ Latent Defect ’ next door to each other; a 
practitioner who wants the latest or clearest authority on 
‘Latent Defect ’ does not care where he finds it as long as he 
can find it, and is spared the annoyance of burrowing in indexes 
which chase him round and round from one cross reference to 
another. 

The general chapter headings are ‘ Negligence’, 
‘Damages’, ‘Evidence’, ‘Practice’, ‘The Road Traffic 
Acts’ and ‘ Insurance Points’. Under each of these headings 
an impressive body of material is gathered together, sifted and 
explained. Old cases of general importance are included, but 
Mr. Bingham has wisely concentrated on recent authorities 
wherever possible. Nor has he eliminated controversies which 
are now settled, a decision welcome to anyone who is interested 
in the ebb and flow of the law as a social force. The reader 
can thus follow in a few pages the tortuous writhings in which 
the Courts indulged on the subject of unlighted shelters in 
highways until the Court of Appeal finally settled the issue in 
Fisher v. Ruislip, [1945] K.B. 584. The House of Lords—the 
main cause of all the trouble with their decision in Great 
Central Ry. v. Hewlett, [1916] 2 A.C. 511—have yet to 
say what it was that this case really did decide. Another sad 
chapter in recent legal history is illustrated by the cases on 
loss of expectation of life; a graphic table shows the widely 
variant figures awarded in different cases prior to Benham v. 
Gambling, [1941] A.C. 157; even since that case there have 
been fluctuations between £100 and £500;. but this is better 
than a range running from £0 (a jury’s estimate, reversed in 
the Court of Appeal) to £2,000 awarded by a High Court Judge, 
who was also reversed in the Court of Appeal. . ` 

Space forbids a detailed examination of the book or discus- 
sion of the many fascinating topics with which it deals. Nor 
would any useful purpose -be served by setting out in detail 
suggestions for corrections and improvements in a later edition ; 
an author always welcomes these, but they can be (and have 
been, so far as this reviewer is concerned) transmitted 
privately. Suffice it, therefore, to say in conclusion that one 
reader at any rate has found this book a most valuable an 
entertaining refresher course after years in the wilderness of 
Whitehall. As a handy work of,reference, an indispensable 
vade mecum, for practical lawyers from judges downwards, it 
fills a real need and all of them will feel grateful to Mr. 
Bingham for making public property what has hitherto been 
his own personal bible. 






STEPHEN CHAPMAN. 


Editorial communications should be addressed to Professor Lord Chorley, 
the London School of Economics, Houghton Street, W.C.2. 
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SOME PRIVATE INTERNATIONAL LAW 
PROBLEMS ARISING OUT OF EUROPEAN 
RACIAL LEGISLATION, 1988-1945 


(1) INTRODUCTORY 


In 1983 the Nazis came to power in Germany and commenced 
their violent persecution of the Jews. In the course of this 
persecution they made the fullest use of the whole apparatus 
of the law, and in time their example was followed by other 
European States which voluntarily or by compulsion found 
themselves part of the Axis, and which signified their attach- 
ment to it by turning on the Jewish communities in their midst. 
The purpose of this article is to examine some of the problems 
to which the existence of legislation of this nature has given 
rise. It is not necessary to give a detailed description of 
this legislation, but the following general picture will suffice. 
According to the Gerrhan system, race was the decisive factor in 
determining who is a Jew. Nationality was of no importance. 
The law set up iimerous legal restrictions on the personal 
and political riglits of the ‘ non-Aryan ° population, such as the 
prohibition of’marriage between Jews and citizens of German 
or similar lood. Other laws were passed imposing extra- 
ordinary festrictions on Jews and other ‘ non-Aryans’ with 
regard Ao their property, their freedom to dispose of their 
possessions, and their occupational freedom.' The prototype 
of this legislation is found in the so-called Nuremberg Laws of 
September 15, 1985. The Law Respecting Reich Citizenship ? 


18. Goldschmidt, Legal Claims against Germany, New York, 1945, p. 149. There 
is a voluminous literature on German anti-semitism. Good summaries of the 
legislation will be found in Hope Simpson, The Refugee Problem, Report of a 
Survey, London, 1939, and Supplement, London, 1989. James G. McDonald's 
letter of resignation’ as High Commissioner for German Refugees, dated 
December 27, 1935, contains a thorough description of the legislation then 
existing. James Parkes, The Emergence of the Jewish Problem, London, 1946, 
also contains some useful information. Texts of all important laws issued 
during the period 1938-1945 can be found in the Contemporary Jewish Record, 
New York, 1938-1945; and indications- of the state of affairs in different 
countries can be seen in the volumes of the American Jewish Year Book, 
Philadelphia, from 1933 onwards. 

Parkes, op. cit., p. 223.  Reichgesetzblatt i (1985), p. 1146: see Garner, 
' Recent German Nationality Legislation’ in American Journal of International 
Law, Vol. 30 (1986), p. 96. 
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and the Reich Flag Law’ placed the Jews in the position of 
second-class citizens, while the insulting Law for the Protection 
of German Blood and Honour* had the object of preventing 
sexual intercourse between Jews and non-Jews. This law 
contained the following clauses which are important for our 
purpose :— 
1 (i) Marriages between Jews * and nationals of German or 
kindred blood are forbidden. Marriages concluded 
in defiance of this law are void, even if, for the 


purpose of evading this law, they are concluded 
abroad. 


(ii) Proceedings for annulment may be initiated only by 
the Public Prosecutor. 


5 (i) Whoever acts contrary to the provision of 1 will be 

punished with penal servitude. 

Other countries adopted similar provisions, which, although 
varying from the German in points of detail, do not give rise to 
particular problems.* We shall therefore concentrate in this 
study on the German laws. 


(2) BASIC PRINCIPLES 


The fundamental rules for deciding what is foreign law, after, 
by application of the principles of English private international 
law, it is ascertained that a foreign system of law is applicable, 
are as follows :— 


(i) Where the court has recourse to the law of a foreign 
country it may only apply the law which is in force 


3 Reichgesetzblatt i (1985), p. 1145. 

4 Parkes, op. cit., p. 224. Reichgesetzblatt i (1935) 1146-7. For discussion, see 
Dietz, ' La Nouvelle Législation allemande sur le marriage’, in * Clunet, 
Journal du droit international, Vol. 66 (1939), p. 52. N 

5 The term ‘Jew’ was defined in two sections and five sub-sections in the\First 
Decree to the Reich Citizenship Law, November 17, 1935, in Reichgesetzblatt i 
(1935), pp. 1883-4. a 

e The texts of many of these laws will be found in B. D. Weinryb, Jewish 
Emancipation under Attack, New York, 1942. But much of the war-time 
legislation introduced under German occupation is not easily available. For. 
specific countries the following works cag be consulted: Italy, E. Momigliano, `. 
Storia Tragica e Grottesca del Razzismo Fascista, Verona, 1946; France, 
H. Snider, ‘ Lights and Shades of Jewish Life in France, 1940-42’ in Jewish 
Social Studies, New York, October, 1943; Czechoslovakia, M. Moskowitz, The 
Jewish Situation in the Protectorate of Bohemia-Moravia, ibid., Jannary, 1942; 
Hungary, L. Rittenberg, 'The Crisis in Hungary’, Contemporary Jewish 
Record, New York, May, 1939. A useful summary of the position as it existed 
after the termination of hostilities, will be found in Appendix IT of the Report 
of the “Anglo-American Committee of Enquiry regarding the Problem of 
European Jewry and Palestine, Parliamentary Papers, Misc. No. 8 (1946), 
Cmd. 6808, and much general’ information in Lemkin, Asis Rule in Occupied 
Europe, Washington, 1944. j 
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there at the time. It must not apply foreign law which 
has been repealed.’ 
(ii) The court must apply the law of a foreign country just 
as the courts of that country would apply -it.* 
(iii) On the other hand, and contradictorily, a foreign penal 
law will not be applied.’ 
Whether a foreign law is or is not penal is a question of classi- 
fication according to the forum, and the English courts give 
the term ‘ penal’ a very wide interpretation in this connection. 
An example in point is Lecouturier v. Rey,’ where provisions 
of a French law of 1901 restricting religious congregations and 
liquidating the property of non-authorised congregations were 
regarded as penal. There is a long line of cases arising out of 
the Russian ? and Spanish ° revolutions to the effect that foreign 
laws of a confiscatory or pénal nature will be of no effect 
outside the territory of that State. There is also authority that 
any personal status unknown to English law will be disregarded 
as being penal; and this includes disabilities caused by 
religious belief or race.* It has- therefore been suggested ° that ` 
where foreign law is applied, legislation discriminating against 
the de cujus will in general be excluded’.from application.‘ 


, (8) GENERAL CASES sie 


It is surprising that the question of the enforceability of 
European racial/ legislation has apparently not been directly 
tested by British courts since 1983. That this legislation is 
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, Private International Law, London, 1946, p. 213. 
id., p. 215: Dicey, Conflict of Laws, 5th ed., 1982, p. 61: Rabel, The 
f Laws, Vol. 1, Chicago, 1945, p. 67. i 
® Wolff, /ibid., p. 172: Cheshire, Private International Law, 3rd ed., 1947, 
pp. X75 et seq. Dicey, ibid., p. 212: Schmitthoff, English Conflict of Laws, 
Loddon, 1945, pp. 54, 63. ` 
[1910] A.C. 262. : 
. M. Luther v. Sagor & Co., [1921] 1 K.B. 456, [1922] 3 K.B. 582. See 
N. Bentwich, ‘The Soviet Government and Russian Property in Foreign 
Countries ' in British Year Book of International Law, Vol. 5 (1924), p. 78. 
For the American view, sec U.S. v. Belmont (1937), 301 U.S. 344. 
Banco de Biscaya v. Don Alfonso de Bourbon y Austria, [1935] 1 K.B. 140. 
Wolff, op. cit., p. 178. Dicey, op. cit., p. 584. Cheshire, op. cit., pp. 192-196. 
For the post-war Italian view see Qallieri, Diritto Internazionale Privato, Milan, 
1946, p. 108. But on the Continent public policy is not static. Thus Niboyet, 
Traité de droit international privé, Paris, 1944, Vol. 3, p. 557, speaking of the 
‘incapacité de caractère racial que certains Etats croient devoir edicter’ says: 
il est bien certain que notre droit public, d'après lequel tous les êtres humains 
sont égaux, quclles que soient leur race ou leur couleur, s'était opposé jusqu'ici 
à la réception de toute solution de ce genre . . . Bien entendu, il faut se 
souvenir que l'ordre public n'est pas stable, et qu'il changerait si les conceptions 
françaises sur le probleme juif venaient è sc modifier dans l'avenir. 
5 Rowson, ‘ Domicile of Political Refugees ’ in Law Times, Vol. 192 (1941), p. 39. 
Thus Wolff, op. cit. p. 174, says that the English court will (probably) refuse 
to apply the Nuremberg Laws. 3 
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generally speaking penal, and will therefore not be enforced 
here, can be accepted as axiomatic, although even this point 
has not been specifically decided in England. In the course 
of this article, therefore, it will be necessary to examine some 
American, Dutch and Scottish decisions, not primarily for 
purposes of comparison, but rather so as to fill in some of the 
lacunz which would otherwise exist. Nevertheless the lacune 
are many, and the unsolved problems outnumber the solved. 

In most countries; it seems, the courts have tried to avoid 
all reference to German law so far as possible, and have made 
use of discretionary powers governing procedure to this end. 
Where reference is made to German law, as, for example, the 
proper law of the contract, it is clear that penal provisions will 
be ignored. Oppenheimer v. Rosenthal & Co.’ provides a 
good example of this. The plaintiff, a German Jew, brought 
an action in the English court against the defendant, a German 
company for which the plaintiff was London manager. The 
action was for wrongful dismissal, and it can be stated that the 
proper law of the contract was German. The letter of dis- 
missal was signed in Germany but posted in England. One of 
the plaintiff’s contentions was that England was the forum 
conveniens because, being a Jew, he would not obtain a fair 
trial in Germany, since, if he went there personally, his liberty 
would be in danger and he might not be allowed an advocate to 
plead his cause. This contention was accepted by the Court 
of Appeal, overruling the judge in chambers, and leave was 
granted to serve the writ in Germany. Í 

A stronger case is Ellinger v. Guinness, Mahon & Co., Frank- 
furter Bank A.G. and Metall Gesellschaft A.G.® The facts were 
complicated. They concern an issue of gold mortgage\bonds 
made in Germany by a German bank to Guinness, Mahon &Co., 
an English firm, which covenanted with the registered holders 
to receive and distribute all principal sums and interest die 
thereon. The plaintiff, a German Jew, purchased such bonds 


to the value of 20,000 gold marks through the second defen-\, 


dants, and entered on the register the name of the third 
defendants who credited the int®rest they received to the 
plaintiff. Neither the second nor the third defendants had any 
beneficial interest in the bonds. In 1983 the plaintiff was 
dismissed from his post in Germany by reason of his Jewish 
birth, and in 1936 he left that country and came to England, 


7 [1937] L All E.R. 23. 
8 [1989] 4 All E.R. 16, Chancery Court. 
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where he became naturalised in 1989. After he left Germany 
the plaintiff obtained release of part of his foreign securities in 
consideration of his relinquishing his rights to the remainder, 
in which these bonds were included. By the present writ he 
claimed against the first defendant a declaration that he was 
entitled to be registered as holder of these bonds and an injunc- 
tion and other relief, and consequential orders against the 
second and third defendants. The learned judge gave leave to 
serve notice of the writ against these two defendants out of the 
jurisdiction, and the present motion was brought by them to. 
discharge that order. 

There was no dispute that as between the plaintiff and the 
second two defendants, the matter was not only governed by 
German law but by agreement between them subject to the 
exclusive jurisdiction of the German courts. Morton, J., 
however, rejected any argument, by the defendants, based on 
this, for the discharge of his previous order on a number of 
grounds. One of these, with which we are concerned here, was 
the evidence before him as to the probable fate of the plaintiff 
if he pursued his claim in Germany. ‘At the moment this 
evidence is not contradicted. In these circumstances it would 
be wrong in my judgment to refuse the plaintiff the oppor- 
tunity of having this case determined by the courts in England. 
If it is to be so determined, the German defendants must be 
given an opportunity of defending it.’ 

This is a strong case, because the judge was well aware 
that ‘the plaintiff in his action seeks to compel two foreign 
‘corporatigns to do something which would render them subject 
s penal consequences in their own country °. Holding 
he action was properly brought against the English 
‘defghdants, and that the German defendants were necessary 
parties to the action, he left it to the trial judge to determine 
what relief (if any) was to be granted against these defendants. 

JI am only deciding that they are parties who ought properly 
f be served with notice of the writ.’ 

A further indication of a benevolent attitude is provided 

by Weiner v. Central British Fund for German Jewry, a 

war-time case. The plaintiff, resident in England, had 

deposited a sum of money with the defendants for the purpose 

of assisting some Jewish refugees to proceed from Vienna to 





9 [1941] 2 All E.R. 29. Cf. the Scottish case of Weiss v. Weiss (1940), Sc. L. T., 
p. 447, where the Court of Session allowed a pursuer who was an enemy alien 
(German citizen) domiciled and resident in Scotland to bring an action for 
divorce. 
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England, a purpose which the outbreak of war rendered impos- 
sible. The action was for the return of the deposit, which the 
plaintiff admitted would have to be handed over to the 
Custodian of Enemy Property. The defendants contended 
that as the proceedings were being brought on behalf of an 
alien enemy they could not be entertained in England. The 
court rejected this contention and was prepared to determine 
the plaintiff’s rights provided that any sum recovered was paid 
to the Custodian. 

These three cases turn on technical points of English law. 
They all have one thing in common, however; they recognise 
the peculiar status of German Jews. They show that, without 
entering upon a discussion of substantive law the court will be 
prepared to avail itself of its discretionary powers to make 
procedural concessions in appropriate cases, and so avoid 
undesirable consequences inherent in the application of 
German law or in allowing the matter to go for trial before 
German courts. 

Another instance of the court ignoring any specific racial 
provisions that might have been applicable can be seen in The 
Matter of D’s Infants. It might have been thought that 
jurisdiction to appoint a guardian over an infant, being a 
matter affecting the personal status of that infant, would 
depend upon the law of the infant’s domicile \that is to say his 
father’s domicile if legitimate and his mother aif illegitimate. 
But in fact the English courts will exercise such jurisdiction 
either if the infant is of British nationality, om if he is 
physically resident within the jurisdiction. In acwordance 
with this the court in the present case appointed guardians for 
German-Jewish children who had been brought to England to 
escape Nazi persecution and whose parents were still} in 
Germany or Italy, and therefore technically,’ if not actual y» 
enemy aliens. Two further matters should be observed in 






` 


1 59 T.L.R. 354. Cheshire, op. cit., 2nd ed., p. 141, cites the Juristische Wochen- 
schrift of 1934, p. 1576 to the effect that a parent may he deprived of the custody 
of his children if he holds political opinions hostile to the National Socialist Govern- 
ment. This is given as an example of a foreign rule which offends the distinc- 
tive policy of England. But an application in England for deprivation of 
guardianship upon these grounds would ‘fail for a different reason, in Dr. 
Cheshire’s view; because English law would be the lex causae, ib., p. 152. 
No doubt the same’ view would be taken of an Italian law which provides 
that a parent-of the Jewish race may be deprived of paternal authority over 
children who, belong toa religion other than the Jewish, if he should impart 
to thein an educatién vot in harmony with their-religious principles or national 

> law. aed : 

By virtue of the statutory definition eontained in the ‘Trading with the Enemy 

Act, 1939, 7 
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connection with infants. First, by the Guardianship (Refugee 
Children) Act, 1944, power was given to the Home Secretary 
to appoint guardians for refugee children, as defined in the Act, 
without the consent of their parents, thereby removing the 
necessity for application to the court. Secondly, English law ° 
does not permit the adoption in England of any child who is an 
alien, which term presumably for this purpose includes state- 
less children. This rule had led to much domestic confusion 
in England during the period 1983-1989 following upon the 
arrival in the country of many thousands of German-Jewish 
children and their acceptance into English homes. To a 
certain limited extent this confusion, which was not, of course, 
shared by lawyers, was lessened by the 1944 Act. 

The American courts have taken a similar attitude on the 
whole. In Holzer v. Deutsche Reichsbahn-Gesellschajt,* the 
plaintiff, a German Jew, had a contract with the defendants, 
for a period of three years from January 1, 1982, for services to 
be performed by the plaintiff in Germany or elsewhere outside 
the jurisdiction of the court. The contract provided for certain 
money to be paid by the defendants to the plaintiff in the event 
that he should die.or become unable, without fault on his part, 
to continue his obligations under the contract. The plaintiff’s 
first cause of action alleged that on June 21, 1933, the defen- 
dants discharged him upon the sole ground that he was a Jew, 
as a result of which he suffered damage. The second cause of 
action alleged that in April, 1988, the German government 
incarcerated the plaintiff in a concentration camp not by any 
act or fault on his part, but solely by reason of the fact that 
it was the policy of the government which required the elimina- 
tion óf all persons of Jewish blood from leading commercial, 
industrial and other enterprises. The defence was that the 
contract was made and was to be performed in Germany, was 
terminated in Germany and was governed by the laws of 
Germany; and that after April 7, 1983, the German govern- 
“ment adopted certain Jaws requiring persons of non-Aryan 
descent, of which the plaintiff was one, to be removed. The 

e 


3 The Adoption of Children Act, 1926, s. 2. The consent of the parent or guardian 
is required before an adoption order can be made. 

4 (1988), 277 N.Y. 474. For the general view that the American courts will 
disregard foreign laws which affect a person’s status or are of a penal character, 
a term which includes racial impediments, see Rabel, op. cit., p. 106. But 
such general propositions of American law must be treated with some reserve 
in view of the existence of legislation regarding negroes which might be 
regarded as discriminating, and therefore unenforceable, in English law. Cf. 
the American Restatement of the Law of Conflict of Laws, paras. 132 (c), 
182 (d), and illustration 3 on pp. 197, ff. 
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New York Court of Appeals did not think that the first cause 
of action stated facts sufficient to constitute a cause of action. 
The defendants did not break their contract with the plaintiff. 
They were forced by operation of law to discharge him. They, 
however, allowed the second cause of action, and referred the 
issue to trial as to the meaning of the contract according to 
German law.* In other words, they achieved the same result 
as that reached by the English court in Oppenheimer’s Case. 

An important will case is Re Weidberg’s Estate © where the 
court declined to pay to the German Consul-General distribu- 
tive shares of German nationals of the Jewish race who, having 
made good their escape from Germany, were residing in 
Palestine, Belgium and Denmark. Referring to the fact that a 
mass fine of 400,000,000 dollars’ had been imposed by the 
German government on all its nationals of the Jewish race, the 
court concluded: it cannot be asserted that there is not a 
distinct possibility, whether or not the distributees are now 
alive, that if money belonging to them came into the hands of 
a German official, it might not be seized for this purpose, 
especially if, as is asserted in the present situation, they have 
escaped from the territorial jurisdiction of the Gestapo and its 
concentration camps. ‘ 

{ 


N 
(4) DENATIONALISATION BY DECREE OF GERMAN GOVERNMENT 


The only one of the Nuremberg Laws whichNit seems, has 
been directly considered by the English court the Reich 
Citizenship Law.’ Under this law a decree was ‘issued in 
November, 1941, which purported to denationalise all German 
emigrants outside the borders of the Reich, and to confiscate 
their property and assets within those borders. In 





* In Anninger ct al v. Hohenberg et al (1939), 18 N.Y.S. (2d) 499, concerning 
a claim by an Austrian administrator holding his position by virtue of German 
expropriatory decrees, after the Anschluss, the court said: ‘To grant this 
motion would be an acknowledgment that the claim of the Austrian legislator 
has a status here. Put differently it would mean that our courts will not only 
recognise but tender assistance to the confiscatory, proscriplive policies of the 
German Reich. To this doctrine I am unwilling to subscribe. ‘I'o be sure, we 
may be powerless to extend the jurisdiction of this court to Austria, but when 
it is cssayed to invoke our legal weapons to exccute policies which are rejected 
here, we can and do refuse to lend our aid’, Annual Digest of International 
Law Cases, 1938-40, p. 20. 

i (1939), 15 N.Y.S. (2d) 252. Annual Digest, 1938-10, p. 71. 

One milliard Reichsmarks, Decree regarding the Atonement Fine of Jewish State 

Subjects of November 12, 1938, Reichgesetzblatt i (1938), p. 1579, English 

translation in Contemporary Jewish Record, New York, January, 1989, p. 55; 

decree issued. under the Decree of October 18, 1936, for the Execution of the 

Reich Four Year Pian, Reichgesetzblatt i (1936), p- 887. 

8 Reichgesetzblatl i (1935), p. 146. 
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Home Secretary, Ex p. L,’ the applicant for an order of 
habeas corpus had, on the outbreak of the war, been an enemy 
alien. He was in fact an Austrian citizen who became German 
by virtue of a German decree of 1938, the effect of which was 
recognised by His Majesty’s Government (though the Report 
does not state whether the court based its findings in this 
respect upon a certificate from the Secretary of State or on 
evidence obtained aliunde). During the war he was interned. 
It is settled law that no order of habeas corpus will issue at 
the instance of an enemy alien, because he is not under the 
King’s peace. However, the question that arose in this case 
was whether the applicant had lost that status by virtue of the 
German decree purporting to denationalise him, and by virtue 
of which he was stateless in the eyes of German Jaw. The 
Divisional Court held that such changes of nationality in war- 
time could not be recognised, mainly because to do so would 
be contrary to public policy. This case has been subjected 
to some criticism. But too much should not be read into it. 
In the first place the nationality problem raised is one of 
public, not of private, international law. In the second, the 
narrow, and intentionally restricted law and procedure govern- 
ing applications for orders of habeas corpus has the effect that 
this decision can only be regarded as authoritative in questions 
relating to habeas/corpus. Thirdly, the essential words of the 
decision are that such changes of nationality are not to -be 
recognised in, time of war. The case does not decide that such 
changes will never be recognised for any purposes, even in 
wartime, and it may be arguable, to say the least, that where 
reference i is made by the rules of English private international 
law tó German law which itself has different rules for its own 
natidnals and for stateless persons, the English court, which is 
bound to accept the whole of the German law, will have to 
apply those provisions which relate to stateless persons, and 
thus indirectly give effect to the Nuremberg Laws, though in 
a way possibly not unbeneficial to the claimant.’ Fourthly, 


3 [1945] K.B. 7. For a valuable discussion of this case, sce Law Quarterly 
Review, Vol. 61 (1945), p. 126. The German law in question was repealed 
later by Military Government and by the Control Commission: see Military 
Government Gazette, No. 3, pp. 1 and 50, and No. 5, p. 85. Further valuable 
comment ean be found in Abel, ‘ Effect of German Denationalisation Decree of 
November 25, 1941° in Modern Law Review, Vol. 8 (1945), p. 77, and 
* Denationalisation * by the same. author, ibid., Vol. 6 (1943), at p. 57. 
Thus, by a German Stetute of April 12, 1938, concerning the legal status of 
stateless persons, Reichsgesetzblatt i (1938), p. 380, the law of the deceased's 
ordinary residence was made applicable to deceased stateless persons. In Re 
Cohn, [1945] Ch. 5, the famous case of commorientes, the deaths had occurred 
before the date. of the 1941 decree, and therefore the German rules applicable to 


= 
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that the plaintiff, a German Jew, should give security for costs 
on the ground that the latter had lost his former German 
nationality by virtue of the Nuremberg laws. The court held 
that there was no ground whatsoever to be found in the Reichs- 
burgergesetz to assume that Jews of German nationality had 
been deprived of their nationality (Staatsangehérigkeit).5 


(5) MATRIMONIAL LAW 


The most difficult problem, however, concerns marriages which 
are forbidden by this type of legislation: and, even more 
important, decrees of nullity made pursuant to it. Here there 
are no English or American decisions which can guide us, and 
the matter must therefore be considered in the light of the 
general provisions, which themselves have undergone many 
changes in recent years. 

Wolff quotes the instance of two German refugees—he does 
not state where they are domiciled—resident in England and 
desirous of contracting a marriage forbidden by the Nuremberg 
Laws. He concludes that the registrar would (probably) allow 
it, even if he knew that one of the parties was a Jew and the 
other an ‘ Aryan-German °. Dr. Cheshire, on the other hand, 


5 Annual Digest of International Law Cases, 1935-837, p. 201. Nederlandsche 
Jurisprudentie and Weekblad van het Recht (N. J. & W.), 1936, No. 455. 
© Op. cit. p. 174. At the same time he points out that countries which are bound 
by The Hague Convention on Conflict of Laws in respect to marriages of 1902, 
may be in difficulties in refusing to apply the Nuremberg Laws. This Conven- 
tion was intended to reduce the prohibiting effect of domestic marriage impedi- 
ments to a few fundamental points, and included religious prohibitions among 
five prohibitions entitling a party to the Convention to prevent the celebration 
of marriages on grounds, not of the personal law of the parties, but of its own 
local law. Holland was a party to this Convention. The Dutch courts have 
rai timet been faced with questions involving the Nuremberg Laws, which 
it is convenient to summarise here. In a decision of May 20, 1936, the District 
Co of Dondred found that thə impediment established by the Nuremberg 
Laws was based upon a race distinction, and, therefore, was not exclusively 
motives of a religious nature in the sense of The Hague Convention. Tt 
erefore held that the impediment must be regarded as relevant by the Dutch 
registrar. But the District Court of Rotterdam on May 29, 1986, held that 
the German laws do not apply to a marriage between a Dutch Jew and a 
German non-Jewish woman, as German law is not intended to apply to Dutch 
subjects. Moreover, a legal impediment against a marriage based on a race 
distinction is not applicable to Dut@hmen. The District Court of Bois le Duc 
went even further. In a decision of June 16, 1986, it held that German law 
would not prevent a marriage in Holland between a German Jew and an 
Austrian non-Jewess, and that the lack of a certificate of fitness to marry 
(Ehetauglichkeitzeugnis) required by a German Ordinance made under the 
Nuremberg Law was not an impediment to a marriage, because neither Dutch 
law nor Austrian law knew the legal qualification of a Jew in its racial - 
meaning. This was followed in a decision of July 31, 1936, in a case con- 
cerning the marriage of a stateless Jew from Poland with a German woman. 
See Annual Digest of International Law Cases, 1936-37, p. 202. These Dutch 
decisions may be compared with a decision of the Hamburg Court (which is not, 
however, unchallenged) of October 6. 1908. that a marriage. celebrated in 
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law explicitly states that such suits may only be instituted by 
the Public Prosecutor, and there is no doubt of the penal 
nature of the statute in view of the fact that the statute itself 
provides for the penalty of penal servitude if it is infringed. 
The effect of this, it is submitted, is to make the marriage not 
void but voidable, and voidable of a special nature: because 
it is only avoided by the action of a third party, the State, 
and despite the will of the parties. Furthermore, if the parties 
intend to return to Germany, then there is no reason why the 
English registrar should prevent their marriage solely because 
by contracting it they are committing a breach of German 
criminal law. Their eyes must be presumed to have been open 
when they contracted the marriage, and for the registrar to 
prohibit it would mean that he would be applying administra- 
tively a foreign penal law, and this is contrary to a basic 
principle of English private international law. 

But the converse to this problem, namely, whether the 
English court will recognise a dissolution or a nullity decreed 
by the German courts on the ground that the marriage is 
forbidden by the Nuremberg Laws, is more difficult. 

It seems that a distinction must be drawn between divorce ? 
and annulment. A decree of divorce granted by the courts of 
the husband’s domicile, or otherwise recognised by the law of 
the husband’s domicile. will be recognised in England.’ 


1 The German Supreme Court in a decision of February 23, 1938, held that the 
Nuremberg Laws have extra-territorial effect and, therefore, that punishment 
can be inflicted within Germany for infringements committed outside Germany. 
See Annual Digest of International Law Cases, 1988-40, p. 294. 

2 For example, Clunet, Journal de Droit International, Vol. 63 (1986), p. 182, 
reports a German case where ‘ un époux a commis une crreur sur la race de son 
conjoint non seulement quand il a ignoré que celui-ci était Juif, mais aussi 
quand il n'a pas en connaissance des particylarité physiques, psychiques et 
morales qui caractérisent et différencient la race juive’. The Court annulled 
tbe marriage, basing its opinion on the fact that racial differences first became 
‘known after a law of April 7, 1988, before which neither party would have had 

- any cause of action on this ground. In other words, a marriage, fully valid by 
the law of the domicile at the time it was contracted became void (or voidable) 
by operation of a subsequent statute. For the English municipal view-of such 
legislation compare the changes introduced into the law by the Matrimonial 
Causes Act, 19387, and cases. The Nuremberg Laws themselves only allowed 
annulment at the suit of the pulslic prosecutor. The equivalent Italian law 
provided that marriages celebrated in violation of it were void, and both the 
civil registrar and the clergyman were forbidden to carry out the ceremony. 
Penalties were also provided for infringement. 

3 Rayden's Practice and Law in the Divorce Division, 4th ed., London, 1942, 
p. 476. Cheshire, ‘ The International Validity of Divorces’ in Law Quarterly 
Review, Vol. 61 (1945), p. 852. In Mezger v. Mezger, [1986] 3 All E.R. 130, 
the plaintiff, a German national domiciled in Germany, married in New York 
in 1928. In 1992 the parties separated and in 1935 the wife obtained a mainten- 
ance order in an English court of summary jurisdiction, jurisdiction being based 
on residence in, England. In 1986 the plaintiff sued for divorce in Germany, 
and the wife defended the case. The decree was granted, although on grounds 
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Provided the foreign court was competent, the grounds upon 
which the decree was made will be irrelevant. So much is 
clear. There is, however, no such clarity over foreign decrees 
of annulment.‘ Rayden states that the English court may 
examine any foreign decree of nullity so as to determine 
whether the court pronouncing it was competent to entertain 
the suit, and so as to assure itself that the procedure ° (italics 
supplied) did not transgress the principles of natural justice. 
If the court is satisfied on these points the foreign decree will 
be conclusive, even if pronounced on grounds not recognised 
by English law. The jurisdiction of the foreign court may be 
based on either the domicile or the residence of the parties. In 
the latter event Rayden suggests that the conclusive validity of 
the decree must be dependent upon whether the court pro- 
nouncing it had jurisdiction to summon the defendant before 
it and to decide such matters as it did decide. ` 
Recent English decisions’ have made it clear that residence 
alone is sufficient to confer jurisdiction in nullity; and in 
consequence the question of the essential validity of the 
marriage according to the law of the domicile of the husband 
became more important than the question of the formal 
validity of the marriage according to the law of the place in 
which it was celebrated. Conversely a nullity decreed by a 
court exercising jurisdiction on the basis of residence will be 
of less effect internationally than one granted by a court whose 
jurisdiction to try the case was based on the damicile of the 
parties. It is therefore submitted that a decre& of nullity 
granted in Germany on the ground that the marria, 
vened the Nuremberg Laws to persons not domiciled but 
resident in Germany would not be recognised in England 
the courts of the domicile would recognise it, following ‘the 










which would not be recognised in England (not based on the racial legislationk. 
Subsequently the plaintiff applied to the English court to discharge the main- 
tenance order. The Divisional Court held inter alia, reversing the decision of 
the justices, that the German decree, being a decree of the court of the domicile, 
must be recognised in England as dissolving the marriage, and that it was 
immaterial for this purpose whether or not it was made upon grounds which 
would lead to a divorce in England. Fyom our point of view this is an 
important case, although one of divorce and not nullity. 

4 For a discussion of the modern position, see J. M. C. Morris, ‘ Nullity Juris- 
diction and Remarriage during voidable marriage’ in Law Quarterly Review, 
Vol. 61 (1945), p. 341. 

5 Op. cit., p. 481. 

But cf. Oppenheimer v. Rosenthal ¢ Co., [1987] 1 All E.R. 28, discussed above. 

In particular Hutter v. Hutter, [1944] P. 95, although the courts of the domicile 

have pre-eminence: Galéne v. Galéne (1989), 55 T.I.R. 505. Here the English 

court granted a declaration of nullity of a marriage celebrated in England where 
the husband was domiciled in France after the French court had decreed the 
nullity on grounds recognised by French law but not by English law. 


NO 
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decision in Galéne v. Galene.* As to decrees granted by 
German courts to persons domiciled in Germany, it is sub- 
mitted, on the same reasoning, that they must be recognised 
in England. In the former case, however, after the, hurdle of 
the law of the domicile has been overcome, the English courts 
will have to refuse to recognise the German decree if it is based 
on penal provisions of a hature not recognised in England, or 
if there has been a patent denial of justice. 


(6) THE REPEAL OF NAZI LEGISLATION 


In order to complete the picture, it must be pointed out that, 
although most of this legislation has been abolished since the 
end of the war, such abolition is not without its problems. A 
Roumanian law of December 19, 1944, for example,’ seems to 
introduce a novel concept of a voidable divorce (? nullity). 
Article 17 provides that divorces (? nullities) granted between 
January, 1938, and August 28, 1944, because one or both 
persons were Jewish, shall be annulled at the request of both 
if, in the meantime, neither has remarried. This law is reason- 
able in the sense that it gives the parties concerned an option 
to bring their divorce to an end or not. More extreme is a 
Luxemburg decree of March 14, 1945." ‘Les jugements du 
divorce prononcés, pour une cause empruntée à la foi (? loi) 
allemande et n’ayant aucun équivalent dans la loi luxem- 
bourgeoise sont nuls, et de nul effet. Les parties sont remis 
au même où elles se sont trouvées avant la décision.’ On the 
face of it, this law would seem not to grant any option to the 
parties, and therefore to nullify a subsequent marriage.” The 
provisions of other countries are not so sweeping. Thus, in 
Italy, the Decree-Law for the Protection of the Italian Race 
Was simply declared abrogated * with effect from October 20, 


8 Supra. 

/ Coscernińg the restitution of Jewish property and re-instatement of Jewish. 
officials and employees. Text in Restitution: European Legislation to redress 
the consequences of Nazi rule, London, 1946, Section XV, p. 1. 

Ibid., Section XII, p. 4. 

These appear to be the only legislative provisions dealing specifically with this 
problem. 

Restitution, etc., Section X, p. 1. Gazzetta Ufficiale, October 20, 1944, Decree 
Law dated October 5, 1944, concerning the coming into force of Decree Law of 
January 20, 1944. But Allied Military Government had previously proclaimed : 

The Fascist Party will be dissolved and all discriminatory decrees will be 
annulled. See Smith, ‘ The Government of Occupied Territory ’ in British Year 
Book of International Law, Vol. 21 (1944},. pp. 151 and 156. Article 31 of the 
Ttalian Armistice Agreement provided that all Italian laws involving discrimina- 
tion on grounds of race, colour, creed or political opinions will, in so far as this is 
not already accomplished, be rescinded, and the Italian Government undertook to 
comply with further directions given by the Allied Commander-in-Chief. The 


D aed 


eo 


860 MODERN LAW REVIEW Vor. 10 


1944. In Germany the basic racial legislation was abolished 
by the Supreme Commander in his first Law‘ with effect from 
the day of first promulgation, namely September 18, 1944, and 
this was re-enacted by the Control Commission * which added 
that no German law enacted should be applied judicially or 
administratively where such application would cause injustice 
or inequality by discriminating against any person by reason 
of his race, nationality, religious beliefs or opposition to the 
National-Socialist Labour Party or its doctrines. The English 
courts will, of course, have to regard such changes in the same 
light as they regard all other changes of foreign law, and no 
special problems of private international law seem to arise. 
At all events, proper examination of these laws will have to 
wait until more is known about them, and about the attitude 
which the various national courts will adopt towards them.* 


official commentary says that the Italian Government has of its own volition 
done all that would have been required under this article. Sec Parliamentary 
Papers, Italy No. 1 (1945), Cmd. 6693. 

4 Military Gazette, No. 8, p. 1. The repeal of the denationalisation decree may 
give rise to some difficulties in both public and private international law. It is 
understood that in both the American Zone and in the Kommandatura in Berlin 
the current view on this problem is that stateless Jewish refugees outside 
Germany remain stateless or retain the nationality they have acquired in the 
meantime, that those inside Germany who were German citizens before 1935 
automatically re-acquire their German nationality, and that refugees returning 
from abroad to become permanent residents of Germany are treated as German 
nationals, even if they have lost their German nationality in‘the meantime. But 
the proper solution to these problems will have to await the enactment of a 
comprehensive nationality law for Germany. ^ 

5 Law No. 1 of September 20, 1945, Military Gazette, No. 5, p. 35. 

* See, for example, Lewy v. Swolinzky, heard by the Berlin Landgericht on 
October 1, 1946. This case, which was brought under a provision of the German 
Civil Code, and not under any ‘ restitution ° legislation, was for the return of 
property disposed of in an allegedly forced sale. ‘The judgment contained the 
following significant passage: ' However precarious the claimant's position, mav 
have been in July, 1988, there can be no question of a definite ‘‘ threat ’’ 
within the meaning of Section 123 of the German Civil Code. The fact that 
the claimant disposed of his business was due not to actual terror, but to 
considerations of a general nature, to wit misgivings that business might 


further slacken, or that the firm would one day have to close down altogether, ~ 


or even that the Jews would be generally dispossessed by further legislation. 
Such considerations are frequent in times of distress and disturbance—it is 
known that property is often sold by its owners for fear of confiscation, or of 
air raid damage or other effects of the war—without making the transactions 
voidable on the ground that they have been goncluded under duress. 

The question whether such threats were illegal must be decided by reference. 
not to the views prevalent at the time of the judgment. but to those current at the 
time when the pressure was exercised. The actual threats under consideration 
occurred in the summer of 1938, with the approval, possibly even on the instiga- 
tion of the public authority, or of the NSDAP or one of its formations. which, 
at the time, ruled the State and were the only organs which, through their 
so-called Fuehrer, made law. 

It may be stated as a general principle that the question whether a given 
act was or was not contra bonos mores must be decided in accordance with the 
views prevalent at the time when the act under consideration occurred. A legal 
transaction which would clearly reveal itself today as contra bonos mores need 


\ 
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(7) CONCLUSIONS 


The following conclusions then can be drawn :— 

(i) Generally speaking, foreign laws discriminating against 
Jews fall into the category of penal laws which the English 
court will not enforce. The courts do, however, show a prefer- 
ence for avoiding the direct issue by use of discretions vested 
in them over procedure. 

(ii) Foreign laws denationalising Jews are of no effect from 
the point of view of public international law in time of war: 
sed quere whether they are of any effect from the point of 
view of private international law. 

(iii) As regards matrimonial law :— 

(a) It would be wrong and contrary to the basic prin- 
ciples of English private international law to prevent 
a marriage contravening racial legislation from being 
celebrated in England. Until dissolved by the court 
of the domicile, or by a court recognised by the court 
of the domicile, such a marriage would be valid for 
all purposes, including succession, legitimacy of 
children, change of wife’s domicile and so on, and its 
nullity could not be relied upon as a defence in 
criminal proceedings for bigamy. 

(b) Decrees made by German courts dissolving or 
annulling, on racial grounds, marriages of which the 
matrimonial domicile is Germany will have to be 
recognised by the English courts under all circum- 
stances, even if the marriage was contracted in 
England. This is the only instance where foreign 

racial laws will be recognised and enforced in this 
Z country.’ 


jest have been so at the time when it was concluded. Admitting that the law 

in operation in 1938 was utterly bad law, and notably that its provisions con- 
cerning the Jewish question violated the principles of general human law, it 
must still be considered that it was permissible in the Hitler State to invoke 
it and to regard it as existing law. 

A profitable transaction, and occasionally even an exceedingly profitable trans- 
action, is not necessarily a usurious transaction’. Neues Deutschland, Berlin, 
October 1, 1946. bd 

7 On February 20, 1946, the Control Commission promulgated „a, Marriage Law 
(Law No. 16: Military Gazette, No. 7, p. 110), Part IIL of which, dealing with 
actions for mitigation of hardship, seems to be based upon a view similar to 
this. Sect. 77, sub-s. (1) provides that judicial decisions relating to family 
rights based on such provisions of the German Marriage Law of July 6, 1988, 
as are contained neither in the German Civil Code (sB) nor in this Law, and 
judicial decisions based solely or predominantly on racial, religious or political 
grounds may be contested by either of the parties injured by such a decision, as 
well as by the children of the marriage or by the Public Prosecutor (Action for. 
mitigation of hardship), By sub-s. (3) the contesting party may in such an 
action claim compensation for material damage inequitably suffered by him and 
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(c) Decrees made by German courts dissolving or annull- 


ing marriages on racial grounds, where jurisdiction to 
entertain the suit is assumed because the parties are 
merely resident in Germany will only be enforced 
in England if all of three conditions are satisfied: 
(1) the decree must be recognised by the courts of 
the matrimonial domicile; (2) the procedure must 
have been such as to have ensured a fair trial; (8) the 
decree must not have been made on grounds mani- 
festly discriminatory against the defendant. The 
effect of this is in practice that such decrees are 
extremely unlikely to be recognised in this country. 


S. W. D. Rowson. 


demand the removal or mitigation of such hardships as adversely affect his 
personal position. But, under sub-s. (4) no claim for restoration of a marriage 
which has been declared void or has been annulled or dissolved through divorce 
can be made. Consequently the only effect of this provision is to allow the 
court to award appropriate compensation for damage inequitably suffered during 
the period subsequent to the pronouncement of the decision contested and give 
the contesting party such rights as may be claimed under this law by the 
innocent party in a divorce suit. This provision scems to apply to any person, 
regardless of his nationality, who was party to any judicial decision rendercd on 
the basis of the Nazi legislation. But as it docs not invalidate any decree of 


dissolution, if would not appear to entitle a successful claimant under it tç- 
preferential treatment in such matters as ‘ non-quota' jinmigration— 


United States. 
9) 
Oe 
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THE CASE OF THE CORFU MINEFIELD 


Srxry years ago, a Balkan incident like the mining of the 
destroyers in the Corfu Channel would probably have led to an 
immediate British ultimatum to Albania, with limitless vistas 
of punitive war and Great Power intervention on opposite sides. 
This was in the days before observance of international law 
had developed into the standard of conduct for civilised States, 
and it is a mark of the advance made in at least some directions 
that the damage and loss of life last October were not followed 
at once by anarchic reprisals, bombardments of the Albanian 
coast, and demands for indemnities. Instead, Britain sub- 
mitted the facts to the third party judgment of the Security 
Council of the United Nations, and, when the Russian veto 
blocked a decision in her favour, allowed the dispute to go 
before the International Court, thus transforming a serious 
political embroilment into a legal issue, and incidentally giving 
a lesson in the way to stop war. The British claim that the 
decision must rest on the simple question whether or not 
Albania laid the mines, or knew that they had been laid, 
everything else being irrelevant. As in all other legal systems, 
this problem has to be solved by evidence, but we already 
know a great deal about the allegations of the contending 
es, whose cases were elaborately investigated by a sub- 
ittee of the Security Council, and the object of this 
e is to give an account of the contentions on each side, 
her with some observations on the procedure in this first 
tnational lawsuit since the foundation of the United 
tions. For the facts which follow, the writer is indebted to 
United Nations Weekly Bulletin. 


admitted facts :— 

9, 1946, the British cruisers Mauritius and 
Feander, accompanied by the destroyers Saumarez and Volage, 
were moving northwards in® the Corfu Channel between the 
island of Corfu on the west and the extreme southern part of 
the Albanian mainland on the east. The. ships were close to 
the Albanian coast, not far from Saranda, when their crews 
heard the firing of machine guns from the shore. The shots 
missed (as perhaps was intended), but were followed by a 
severe explosion on the Saumarez, which so crippled her that 
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the Volage had to take her in tow. An Albanian launch then 
came out from Saranda under the white flag, and asked the 
Saumarez why the ships were in the channel. The reply is not 
recorded. For about half an hour the launch kept observation, 
without attempting to help. Soon after her departure there was 
another big explosion, this time on the Volage, whose whole 
forepart was destroyed. The damaged ships struggled against 
the danger of driving ashore on the Albanian coast in the 
west wind, but ultimately made Corfu, the Sawmarez being a 
total loss. Forty-four sailors were killed and forty-two injured. 

So far the unchallenged facts; the rest is controversial, the 
burden of proof resting on Britain. 


2. Facts in dispute. 
(a) The cause of the explosions. 


When the case was before the Security Council, Britain 
claimed that the damage was due to contact mines; this is 
proved both by the nature of the explosions and the damage 
to the destroyers, and the allegation was not seriously 
challenged by Albania. 

But how did the mines get into the channel? Britain’s 
case is that either (1) Albania deliberately laid them in peace- 
time to destroy shipping, or (2) connived at their being laid 
by unknown agents, or (8) knew that they had been laid, and 
refrained from giving warning to the world. That any one of 
these actions would be an international crime is established by 
Article 1 of Hague Convention VIII of 1907, which forbidggy 
laying of unnotified minefields. This Convention was mer 
declaration of already existing general law, and it could h 
be argued that any State, in any circumstances, has a 
right to lay an unnotified minefield in peacetime. The con 
tion that such an action would be ‘an international cri 
comes from the decisions in the Nuremberg Trials, whel `” 
breaches of the Hague Conventions were held to be crimes, for. 
which individual offenders could, and should, be punished. ` 
But in any event all the charges are denied by the Albanians, 4 
who have not claimed a right to lay mines in peacetime, and 
have not suggested that such a sfep would be anything byt a 
grave crime. 

At this point one can temporarily leave aside all the com Jli- 
cated questions raised by Albania about the legal nature, aid 
the true course, of the Corfu Channel, the right of ‘ innoce, at 
passage’, the events before October 22, and the gene% 
allegations of British hostility. Britain claims that no excusi , 
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however well founded, would justify a State in laying a mine- 
field in peacetime, or conniving at such an action. What are 
the facts relied on to justify this serious charge that Albania 
deliberately contrived the mining of the destroyers ? 


(b) The British evidence that Albania laid the mines, or 
connived at the laying. f 


Immediately after October 22, Britain reported what had 
happened to the Mediterranean Zone Board of the International 
Mine Clearance Association, and on or about October 28 that 
Board recommended a check sweep. Following this there are 
disputed questions about the decision of the Central Board (to 
be discussed later), but it is common ground that, on 
November 12 and 18 British forces carried out extensive 
operations in the channel. Here again there are disagreements 
asto what happened, but the British evidence is that twenty- 
two mines were found; many of these were sunk by rifle fire, 
others drifted ashore, and two were preserved. (Later they 
were used as exhibits before the Security Council.) They were 
of the German ‘ Y’ type, containing 600Ib. of explosive, the 
largest moored mines in existence, capable of causing enormous 
damage. This minefield (for it was no less) extended for three 
miles along the channel in the path of ships of all nations. 
That it had been laid within the previous six months was shown 
by the absence of rust and marine growth, by the easy 
unscrewing of the horns, by the new paint and clearly visible 
identification marks, and by the grease on the mooring wires. 
e British therefore claimed that this was not a case where 
ships had run against drifting mines but that they had 
m injured by a minefield ‘deliberately, recently, and 
fretly laid’. It was a moored minefield in Albanian terri- 
rial waters, undeclared and unnotified, reaching as close as 
300 yards from the shore. (Later, this figure of 300 yards was 
amended by the British, after criticism of their chart, to some- 
what less than 500 yards, but the dference is immaterial.) 
The actual laying of mines is said to take only about fifteen 
minutes for eight mines tg be put down by one minelayer. 
The minefield might have been a sea defence for Saranda, or 
to block the channel, or to force ships from the coast. In the 
opinion of Commander Sworder, of the British delegation, it 
would have been impossible to lay mines so close tọ the shore 
without attracting the attention of the local Albanian popula- 
tion. No newly laid moored minefield had been discovered 
anywhere except in the Corfu Channel, and statistics of ships 
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blown up accidentally by mines elsewhere since the war were 
irrelevant. 

During the war the channel was mined. It was swept twice 
in 1944, once by the Germans and later by the Allies. Further 
to the west (nearer to Corfu island) old German minefields still 
existed, but these were not a risk in the swept channel. Anti- 
mine devices were not being used by the British ships during 
their passage, although the crews were at action stations owing 
to previous incidents with the Albanians. Floating mines from 
the old German minefield or elsewhere could be ruled out 
because the weather was clear, the ships were proceeding slowly, 
and floating mines were easily spotted. It would have been 
impossible for mines to drift for the necessary distance with 
sinker, cable and accessory gear. Had they broken loose, they 
would have come to the surface and become floating mines. 
Ground mines were also out of the question because at that 
point the water was too deep (thirty fathoms), and no ground 
mines, necessarily actuated by magnetism or sound, would 
operate at that depth. No old German mines were found 
during the sweep of November 18. 

The British also attached importance to the use of the 
white flag by the Albanian launch. This has the international 
significance of a flag of truce during hostilities, and its use was 
taken to mean that the Albanians knew that they had com- 
mitted a hostile, warlike act and wished a truce. 


(c) The Albanian answer to this evidence. 


The Albanians, supported by Poland and Russia, de 
that they had laid the mines, and said that they did not 
whether or not there were mines in those waters. They 
no mine-laying craft. On October 29 three UNRRA bar 
passed through the alleged minefield undamaged. If there wer 
mines Albania did not know who had laid them. She was not 
responsible for the safety of navigation in her territorial waters. 
The mining of ships had occurred elsewhere, even in places 
considered to have been cleared. German mines could be found 
almost anywhere in Europe. Thefe was no evidence that the 
fragments of the mines which caused the explosions on 
October 22 were identical with those found during the sweep 
on November 18. There was, however, the old German mine- 
field in the vicinity, and the explosions could have been caused 
by floating mines or by those remaining from a previously swept 
field. There was a possibility that. the destroyers had been 
blown by the wind into remnants of the old German field. 
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There was a further possibility that some other State, interested 
- in provoking bad relations between Britain and Albania, had 
laid the minefield between October 22 and November 18 without 
Albania’s knowledge. While not implying that Yugoslavia 
had done this, there were three dumps of this kind of mine 
(totalling 2,000) in Yugoslavia. There were similar dumps in 
Greece and elsewhere. 

Asked by the sub-committee whether he thought it techni- _ 
cally possible, under cover of darkness, for a third party to have 
laid the mines without the knowledge of the Albanian authori- 
ties, the Albanian representative answered that a vigilant 
guard had been organised along the coast, but that this had not 
been able to prevent Greek ships from entering Albanian waters 
on provocative missions. The possibility of mine-laying 
without Albania’s knowledge was not, therefore, excluded. 

On this point the Polish representative asked the Greeks if 
their vessels, military or otherwise, had passed through the 
channel between October 22 and November 13. The reply was 
that the Greek authorities considered the channel a normal 
route, and had therefore used it. The Albanians also alleged 
that on October 23 three British aircraft flew over their territory 
‘in menacing fashion ’, but this was denied by Britain. 


(d) The British answer. 


Very naturally, the British stressed the Albanian admission 
that mines might have been laid without their knowledge, and 
asked whether, if Albania had not laid the mines, anyone could 

eve that they were laid without her knowledge and con- 

wnce? This was impossible. If they knew about them and 
not report them, or even issue a warning, they were 
sessory to the crime. 

There were no German mine dumps in Greece. Greece had 

o mine-laying vessels. No Greek warships had passed through 
the channel since May, 1946. 

It was believed that the three UNRRA barges were of 
sufficiently shallow draught to pass over the mines. 

As to the suggestion that the warships might have been 
blown out of the swept channel on to the mines, the reply was 
that modern ships do not get seriously deflected from their 
course by a 15-20 m.p.h. wind, but that in any event the wind 
was not blowing in the right direction for this to have hap- 
pened. Had the ships been blown by the wind, they would 
have gone to the east, where there were no old German mines; 
these lay to the west. 
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{e) The report of the Security Council Sub-Committee. 

The sub-committee chairman (Dr. Angel, of Colombia) 
defined the issues as follows :— 

(1) Was there a minefield in the swept channel opposite 

Saranda Bay on October 22, 1946? 

(2) Was this minefield laid by Albania, or with her 

connivance? 

The sub-committee, consisting of the representatives of 
Australia, Colombia and Poland, took the view that the 
Albanian counter-charges did not arise until the British charges 
were established. If established, it would then be necessary 
to see whether those counter-charges eliminated, reduced or 
shifted the responsibility. 

The sub-committee examined delegates from Britain and 
Albania, and also wished to see Captain Mestre (of the French 
Navy), who had been present as an observer at the sweep, but 
this was not possible as the French could not give him leave to 
attend at New York. 

All the members agreed that the damage had been caused by 
mines, but they could not agree whether the offending mines 
were part of the minefield found during the sweep. They there- 
fore reached no decision on the responsibility of Albania, 
whether by direct act, connivance, or knowledge. The division 
of opinion rested between Australia and Colombia on one side 
and Poland on the other. Dr. Angel said that he had no doubt 
that the mines were in the swept channel, and had been recengg 
laid there, certainly not more than six months before. 
mines which caused the damage on October 22 were part of 
field found on November 18. It did not seem probable th 
during the brief intervening period, the British, or a thi 
party, could have laid the mines at a very short distance fron 
the .coast, thus throwing open the door to a possible denial 
that the mines found on November 13 were identical with those 
causing the explosions. He did not believe that the British 
Navy invented the existence of thg field, or laid it, or that it 
was laid, unnoticed, by a third power. 

But there was no direct evidence to prove beyond doubt 
that the mines were laid by Albania, or with her connivance. 
Nevertheless, there was a strong presumption that they could 
not have been laid without her knowledge. 

This was also the view of Australia. While there was no 
direct evidence to prove who laid the mines, the Council would 


he justified in finding that they must have been laid with 
A] . 
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Albania’s knowledge and that there was a strong probability 
that they were laid with her connivance. 

As against this, the Polish representative contended that 
none of the facts warranted the conclusion that the mines were 
laid by Albania or with her connivance. What position was 
taken up by Poland on the further question (of Albania’s 
knowledge) is not clear. 

After the sub-committee had reported back to the Security 
Council the resolution condemning Albania was vetoed by 
Russia. Those in favour of the British case were Australia, 
Belgium, China, Colombia, France and the United States; 
against were Poland and Russia; Syria abstained. As a party 
to the dispute, Britain did not vote. It was at once pointed out 
that this exercise of the Soviet veto raised grave considerations 
for the future. 

On April 9 the parties were referred to the International 
Court, where there is no veto. 


8. Collateral issues. . 
(a) The nature and extent of the Corfu Channel. 


Britain claims that this channel is ‘ an international highway 
between two parts of the open [Adriatic] sea, lying in 
[Albanian] territorial waters’, and that the object of the 
passage of the ships on October 22 was to pass by the quickest 
and most convenient route from one place to another. The 
channel is said to be perfectly well known and recognised. The 
British suggestion is that the old German minefield near the 
Corfu coast to the west made it necessary for ships to keep fairly 
close to the Albanian coast, but that, apart from this, such a 
ourse was both necessary and reasonable, as the area nearer 
torfu is dangerous and rocky, whereas there is deep water at 
aranda. It is claimed that shipping in this region has always 
passed near Albania. 

The British also say that proof or disproof of the foregoing 
facts has no bearing whatever on the alleged action of Albania 
in mining the channel; that the laying of mines could never be 
excused by any trespass,ehowever serious, on waters which 
are an Albanian preserve. The proper remedy for trespass 
would be diplomatic action, complaint to the United Nations, 
or proceedings through the Court. Naturally, the Albanians 
themselves have not taken up the position that they would be 
justified in laying a minefield because of infringements on their 
rights in the channel, and it is not clear what bearing the 
dispute about the channel has on the British case. 
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But this aspect of the question was vigorously raised and 
pressed by Albania, Russia and Poland. Albania alleges that 
ships of other nations have no right to pass through, and that 
an International Mixed Commission (including Albania) should 
determine once and for all the route of the channel for free 
navigation. It was even suggested, on behalf of Britain, that 
the Albanians feel so strongly on this point that they adopted 
the most drastic means (a minefield) to destroy ships trying to 
sail through. This, of course, is denied. 

The Albanians say that the distance between the Corfu coast 
and Saranda is a little over seven miles. Tħe ordinary channel 
of navigation is not, said the Albanians, at 1,500 metres from 
Saranda, where the incidents occurred. Before the war the 
channel was limited in use to coasters and ships of neighbouring 
countries and was not (as claimed by Britain) an international 
channel of navigation. It was only since the end of the war 
that Britain had begun to use the channel in this way. 

It was also alleged (by Russia) that the British had 
repeatedly edged the channel closer to Albania, and that the 
fairway where the destroyers were damaged was not the 
fairway swept in 1944. 

The British replied that this is in fact an international 
channel, that the statement that the fairway where the 
destroyers were damaged did not coincide with the swept 
fairway is untrue, and can be proved to be so, and that this 
very channel was swept in 1944. 


(b) Incidents before October, 1946. 


Albania alleges that in a British communication c 
January 25, 1945, it was stated that the channel was not saf 
and that ships navigating there did so at their own risk. 

On May 15, 1946, two British cruisers sustained fire fror 
Albanian shore guns while traversing the channel. Apparently 
the shots either missed, or were not deliberately aimed at the 
ships. For fear of subsequent trouble, the cruisers were 
ordered by the Admiralty not to return the same way. 

Of this incident the Albanian version is that two unknown 
warships, without flags, sailed close to the coast near Saranda, 
and were warned by the coastal authorities to go out, but 
refused to comply, after which a few warning shots were fired. 
It was only then that the British ensign was hoisted. Britain 
denies this allegation about the absence of a flag. 

There is some reason to think that the coastal batteries fired 
in the mistaken belief that the cruisers were Greek, though 

e 
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why this should justify the action is unexplained. The British 
protested at the time, and Albania apologised, but still claimed 
that the ships had been too near the coast. In a note of 
May 29, 1946, Albania declared that she respected the right of 
‘innocent passage’, but could never tolerate a situation in 
which the waters of Saranda were considered an international 
channel of navigation. She asked Britain to give previous 
warning of any passage of her ships in Albanian territorial 
waters. During the hearings before the Security Council, the 
British representative remarked that he could not see what 
bearing this request could have on the existence of a minefield, 
unless the inference was meant to be drawn that in May, 1946, 
Albania was laying a minefield. Similarly, on behalf of Greece, 
it was stated that a Yugoslav ship made a weekly trip to 
Saranda, but suddenly stopped on or about September 26, 
1946, which gave colour to the view that Albania warned the 
Yugoslavs before laying mines. 

The Albanians said that the warning that ships should not 
enter their waters without prior notice had been called for by 
the circumstances, and by the continual provocation of Greek 
vessels, and to anticipate and prevent undesirable incidents. 
But Albania did not need to take defensive measures by laying 
minefields. The United Nations should protect her. For this 
reason she had appealed on October 29, 1946, asking for action 
against those who were infringing her national sovereignty. 
Why, she asked, had no steps been taken? 

It was also alleged by Albania that Brit. ‘n had supported 
and encouraged Greek claims on Southern Albania, had 
opposed her rights at the Paris Conference, had taken an unjust 
attitude when she applied for membership of the United 
Nations, had aided quislings and war criminals, and by this 

attitude had demonstrated her lack of friendship for the new 
/ Albanian democracy. 

All these charges were duly denied by Britain, whose 
representative said that they were irrelevant, but that they 
showed a degree of unexplained hatred quite adequate to supply 
the hitherto missing motive*for trying to blow up British ships. 


J 


(c) The law of territorial waters. 


As is well known, varying claims are made to control areas 
of the sea, but it would appear that in this case there is no 
need to examine these, inasmuch as it is admitted that the 
explosions occurred in Albanian territorial waters. This 
expression means that the territorial waters are under Albanian 
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sovereignty, but does not imply that the Albanians therefore 
have a legal right to impede sea traffic through those waters. 
This leads to the question of ‘ innocent passage ’. 

For very many years it has been international practice to 
allow ships of other States to pass without let or hindrance 
through territorial waters. This is particularly true of straits 
(such as the Corfu Channel) which connect two portions of the 
open sea. The practice is so well-established that it has the 
force of international common or customary law. One of 
the most recent statements on the subject is the Report of 
the Second Sub-Committee of the Hague Committee on 
Territorial Waters (1930) which drafted the following suggested 
article :—. 

‘Under no pretext whatever may the passage even of 
warships through Straits used for international navigation 
between two parts of the high sea be interfered with.’ 

But it could hardly be established that there is an absolute 
right of passage through territorial waters, if for some reason 
the home State objected to the passage as not being ‘ innocent’, 
and the present-day position is that the home State appears to 
be the sole judge of what is ‘ innocent’ passage, particularly 
in the case of foreign warships. These interesting questions 
hardly arise for decision in the present case, first, because it is 
hard to see their bearing on the responsibility for the minefield, 
and, second, because the Albanians do not deny the right of 
innocent passage, but claim that the passage on October 22 
was not innocent, although, as stated already, they do not 
go to the length of suggesting that any amount of lack of 
innocence would give them the right to mine ships. 

Reference was also made in the Security Council to the 
Convention and Statute on the Regime of Navigable Water- 
ways of International Concern, made at Barcelona in 1921, to 
which Albania was a party. Under Article 2 of this Convention, 
with certain restrictions, each of the Contracting Parties ‘\ 
‘accords free exercise of navigation to vessels flying the flag 
of one of the other contracting States on those parts of navig- 
able waterways’ (defined) ‘as may be situated under its 
sovereignty or authority’. Under Article 10: ‘ Each riparian 
State is bound to refrain from measures likely to reduce 
the facilities for navigation, and undertakes to remove any 
obstacles and dangers to navigation which may occur A 

The Corfu Channel is a waterway within the meaning of ti, 


Convention, and there is nothing to restrict its operation to 
e 
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merchant ships. But, said the British, it was sheer accident 
that warships, and not merchant ships, hit the mines. 


(d) The circumstances under which the minefield was swept 
in November, 1946. 


Before the Security Council, it was argued by Albania, 
Poland and Russia that the minesweeping of November 12 and 
13, 1946, was in some way illegal. It is not easy to see what 
bearing this has on the responsibility of Albania for the pre- 
ceding incidents, but, as this question will no doubt be strongly 
pressed before the Court, an outline of the. contentions of the 
opposing parties should be given. 

The Albanian allegation is that the British had no right to 
sweep, and that the sweeping itself was improperly carried out. 
It is claimed that, after the Mediterranean Board had 
recommended a check sweep (as previously mentioned) this 
recommendation was submitted for confirmation to the Central 
Board, but confirmation was refused. 

Sir Alexander Cadogan (for Britain) said that on November 
1, the Central Board unanimously decided that the North Corfu 
Channel (the channel in question) should be reswept at a favour- 
able opportunity, and that it was on the basis of this decision 
that the Allied Commander in Chief in the Mediterranean 
carried out the sweep on November 12 and 18. The reason why 
only British forces were used was that these were the only forces 
available, but Captain Mestre, of the French Navy, attended as 
an observer. 

As against this, Mr. Gromyko, for Russia, said that the 
phrase ‘a favourable opportunity ’ or ‘ at the first favourable 
opportunity °, had apparently been assumed by the British 
to mean that there was no obligation to ask Albania’s consent, 
and, further, that the Central Board had met again on Novem- 
ber 14 (immediately after the sweep) and had resolved that 
the sweeping was carried out ‘ without its agreement or con- 
sent ’. 

To this, Sir Alexander replied that the resolution of 
November 14 represented the views of the members during that 
meeting, but the statement was suspended within an hour 
afterwards, and all members were informed. Another meeting 
was held on November 19, but at no time had there been any 
reversal of the decision of November 1, which was the only 
operative decision. 


The facts of this are obscure. The Polish representative 
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said that the Mediterranean Zone Board had agreed to ask 
the concurrence of Albania for a check sweep of those parts 
of the ‘ Medri ’ routes (the Corfu Channel) which passed through 
Albanian territorial waters, and that the Central Board had 
decided that the clearance of mines from the Channel should 
be carried out, but only after the approval of Albania had 
been obtained. Further, that Britain and Greece had rejected 
the Yugoslav and Russian proposal that Albania should be 
invited to participate in mine clearanée of her coastal waters. 
Finally, that the Mediterranean Board had laid the responsi- 
bility for minesweeping the channel on Greece, but the Com- 
mander of the British Naval Forces unilaterally ordered Greek 
forces to other tasks. 

The complaints about the actual manner of the sweeping 
were that, as alleged by Albania, on November 12, early in 
the morning, a large number of warships flying the British 
flag cruised in all directions close to the southern Albanian 
coast, between Butrinto and Karaburun. 

On November 18 also, from 10 a.m. and throughout the 
day, a number of British warships penetrated the waters of 
Saranda to a distance of 500, 1000 and 1,500 metres from the 
Port, under pretext of minesweeping, firing continually in all 
directions. Further, the French Naval officer, Captain 
Mestre, who was present as an observer, was invited by the 
British without the knowledge or authorisation of the Mines 
Clearance Board. 

The British replied that the minesweeping was legally 
authorised, and that the firing was for the purposes of mine- 
clearance, and was neither excessive nor improper, nor did 
it create any danger for those on shore. 


4, The Reference to the International Court. 
(a) The international legal grounds for the reference. ‘ 


As is well known, the International Court, like its predecessor 
the Permanent Court of International Justice, has two types 
of jurisdiction (a) to try contest€d cases between sovereign 
State plaintiffs, defendants and third parties, and (b) to give 
Advisory Opinions on legal questions (in the nature of declara- 
tory judgments) at the request of the General Assembly, the 
Security Council, or certain specialised agencies of the United 
Nations. (This power to request Advisory Opinions arises 
under Chapter XIV, Art. 96 of the Charter, and was not used 
in the present case.) 
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The first point to be noticed is that the dispute has not 
been sent to the Court by the Security Council; the decision 
was that ‘ the United Kingdom and the Albanian Governments 
should immediately refer the dispute ...’ to the Court. Thus 
the starting of legal proceedings is left to the parties, in 
accordance with Chapter VI, Art. 86 (8), of the Charter. The 
case falls within the jurisdiction by Article 86 of the Court 
Statute, which provides (inter alia) that ‘ the jurisdiction com- 
prises all cases which the parties refer to it’. Hence there is 
no question of compulsory trial. 

What happens if Albania refuses to appear? Such an 
event is perhaps hardly to be anticipated, but, under Article 
53 of the Statute, ‘whenever one of the parties does not 
appear before the Court, or fails to defend its case, the other 
party may call upon the Court to decide in favour of its claim. 
The Court must, before doing so, satisfy itself, not only that 
it has jurisdiction in accordance with Articles 86 and 37’ [the 
latter not being relevant] ‘but also that the claim is well 
founded in fact and in law’. The League Court, armed with 
similar powers, never had to use them, in all the numerous 
important contested cases in its history. The Eastern Carelia 
Case (reported 1928 Series B., No. 5) is not in point, because 
that was a request by the League Council for an Advisory 
Opinion, and the Court decision, against proceeding in the 
absence of Soviet Russia, was based on absence of Soviet con- 
sent to the jurisdiction, such consent being necessary when a 
sovereign State, not a League Member, was involved in litiga- 
tion. It is true that Albania is not a member of the United 
Nations, but she accepted the obligations of membership when 
she consented to take part in the debates before the Security 
Council (Chapter V, Article 82, of the Charter) and it is this 
point which differentiates the present case from that of Eastern 
Carelia. Technically, Albania could not have been summoned 

_ by Britain before the Court prior to the proceedings before the 
Security Council, or, at any rate, she could have refused to 
take any notice of the summons, but the legal position is clear 
that she now is bound both by the Charter and the Court 
Statute, and presumably the Court (which decides its own 
jurisdiction, by virtue of Article 86 (6) of the Statute) would 
hold that it was properly seised of the case. 


(b) Preliminary objections before the Court 


.As so often happens in judicial systems which are, so to 
speak, just finding their feet, preliminary objections of a 
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highly technical nature were often raised before the Permanent 
Court, objections of a type hardly to be put forward, much 
less entertained, in a national tribunal. It should also be said 
that these objections did not often meet with much success! 
Now it is to be expected that similar practices will prevail in 
the new Court, and the Security Council discussions are a 
clear warning that Albania will contend that Britain has no 
right to be heard, because she has not previously exhausted 
the various procedures for pacific settlement outlined in 
Chapter VI, Art. 1, of the Charter. This was investigated by 
the Council, where the majority of the Powers saw nothing in 
the point; the British explained that diplomatic notes had 
preceded the appeal to the United Nations, but that the 
Albanian replies showed no hope of amicable settlement. 
Inasmuch, however, as the same point may again be raised 
before the Court as a ‘ plea in bar’, it can be mentioned that 
the old Permanent Court repeatedly held that an alleged 
failure to exhaust the resources of peaceful negotiation could 
not be a fatal obstacle to the bringing of an action (see, for 
instance, the case of the Mavrommatis Palestine Concessions, 
Judgment No. 2, Series A, No. 2, pp. 6-98). 


(c) Procedure 

The hearing is in public, unless otherwise decided (Statute, 
Art. 46); ‘ discovery ’ takes place on both sides (Art. 48 (2) ); 
oral and documentary evidence can be given (Art. 48 (1) and 
(4) );.reasons are announced for the judgment (Art. 56). The 
Charter (Chapter XIV, Art. 94) provides means of enforcement 
of a decision, though no case occurred before the former Court 
where a State declined to carry out a judgment, 

Hecror A. Munro. 


THE NEW PUBLIC CORPORATIONS 
AND THE LAW 


(continued) ` 


8. THE LEGAL STATUS OF PUBLIC CORPORATIONS 


I. Corporate Character 


SUBSTANTIALLY similar provisions in all the Acts provide for the 
establishment of the public corporation as ‘a body corporate 

. , with perpetual succession and a common seal and power 
to hold land without licence in mortmain ’.’ 


II. Legal Duties and Liabilities 


A number of provisions indicate the legislative purpose of 
putting the public corporations on substantially the same 
footing as private companies. One series of provisions refers 
to liability for taxes and other dues: ‘ Nothing in this Act shall 
be deemed to exempt the Board from liability for any tax, 
duty, rate, levy, or other charge whatsoever, whether general 
or local ’.? 

Another set of provisions stipulates full liability of the 
public corporations in actions, proceedings or prosecutions, 
and it removes them from the Public Authorities Protection 
Act. A limited privilege is provided however, through the 
reduction of the normal limitation period of six years, (ss. 2 
and 8, Limitation Act, 1989) to three years. 

Only in the case of the Central Land Board is it provided 
that its functions ‘ shall be exercised on behalf of the Crown’. 
This presumably means that it partakes of privileges of the 
Crown in respect of liabilities in contract, tort, ete. The 

significance of this provision will be greatly lessened by the 
' enactment of the Crown Proceedings Bill which makes the 
Crown generally liable in tort and contract. Wariously worded 


2, Coal Industry Nationalisation Act. 
2, New Towns Act. 
3 3, Electricity Bill, 
4. S. 65, Agriculture Bill. 
5. S. 2, Town and Country Planning Bill. 
6. First Schedule to Transport Bill. 
7. Third Schedule to National Health Service Act. 
8. First Schedule to Civil Aviation Act, s. 12. 
2 Cf. s. 6, Civil Aviation Act; s. 11, Electricity Bill. 
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i sis : 4 
provisions finally state that ‘No provision of this Act 


conferring any power or imposing any duty .. . authorises the 
disregard by the corporations of any rule of law whether having 
effect by any virtue of enactment or otherwise °.’ 

Another formula, more specifically referring to capacity, 
is that ‘ the authorisation conferred on the board by section 1 
of this Act, whilst discharging them in the exercise and per- 
formance of the functions therein mentioned from limitations 
to which they: might otherwise be subject arising from the law 
relating to the capacity of statutory corporations, are not to 
be construed as authorising disregard of any enactment or any 
act or omission unlawful on any other ground ’.* | 

The purpose and effect of these provisions is far from clear. 
In so far as they presuppose that the ultra vires rule has no 
application to the public corporations, such an assumption 
is probably erroneous (see below under 10), and the only real 
meaning can be that the carrying out of the manifold public 
functions entrusted to the public corporations does not 
authorise any disregard of vested rights, or other protected 
interests, except in so far as the Act specially authorises it. 


9. THE PUBLIC CORPORATION AS A PUBLIC AUTHORITY 


Nothing illustrates the unique character and position of the 
public corporation as much as the difficulty of its proper 
classification. Three alternatives present themselves :— 

(a) In so far as all public corporations are, to a greater or 
lesser degree, subject to ministerial directions and are inte- 
grated in the general nationalisation policy, they might be 
regarded as part of the Executive, as Departments of Govern- 
ment. 

(b) On the other hand, the obvious policy of assimilating 
the public corporation to private companies as regards legal 
liability, auditing, etc., might suggest the conclusion that they 
are essentially of the nature of commercial companies. 

(c) Finally, they might be regarded as statutory public 
authorities, similar to local authogities or special public authori- 
ties. There is, however, a decisive difference, constitutionally 
and legally, between such statutory public authorities and 
the Government." 

Although the ministerial powers of appointment and direc- 


3 E.g., 8. 6 (2), Civil Aviation Act. N 

4 Section 4 (4), Coal Tnauoiry Nationalisation Act. Yet another formula is 
used in the Transport Bill, 5). 

5 Cf, Robinson: ‘ Public Authorities and Legal Liability’, p. 22 et seq. 


i 
\ 


Ocr. 1947 THE NEW PUBLIC CORPORATIONS 879 


‘tion and accountability to Parliament for the policies of the 
publie corporation strongly support the first alternative, this 
is countered by the even stronger argument that the very 
purpose of the conduct of nationalised industries by public 
corporations is their separation from Government Departments. 
Although the public corporation is politically and, to some 
extent, economically, a Government responsibility, it should 
not be legally identified with the Government. 

Even less is to be said for the assimilation of the public 
corporation to the ordinary commercial company. Although 
there is a certain similarity in form, the public corporations 
are essentially instruments of public policy under the direction 
of the Government whch is responsible to Parliament. The 
public function overshadows the private form but even the 
formal similarity is limited, because of the absence of private 
shareholders and the appointment of the managing board by 
the minister. This distinguishes the public corporation from 
certain types of companies, such as railway companies which 
have, by statute, certain semi-public functions and are subject 
to some supervision. 

There remains the classification of the public corporations 
as public authorities of a special character. Although the 
application of the Public Authorities Protection Act is specifi- 
cally excluded, various provisions indicate that the public 
corporations are to be regarded as public authorities. Thus 
section 5, Transport Bill, specifically describes the executives 
operating under the Transport Commission as ‘ Public 
Authorities °’. 

Various provisions in the New Towns Act put the develop- 
ment corporations on the same footing as local authorities. 
The parallel between public corporations and local authorities 
should not, however, be carried too far. The local authorities 
are definitely subordinate public authorities but their status 
position and functions are regulated directly by the law. They 
are not under the immediate direction of the Minister, although 
the Government exercises control, through grants, inspections, 
the right of sanctioning plas and schemes, and other super- 
visory functions. The public corporations, on the other hand, 
are a direct instrument of national policy although they are 
given far-reaching legal and functional autonomy. 


10. ULTRA VIRES CONTROL 


The extent of the ultra vires jurisdiction of the courts over 
the public corporations is more than a technical or academic 
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legal problem. It is through its ultra vires jurisdiction hae” 
the judiciary asserts its function of protecting the citizen 
against encroachments of the executive and public authorities, 
both in their capacity as legislators by delegation and as 
quasi-judicial authorities. In the United States, the function 
of the Supreme Court as the guardian of the Constitution, 
has produced a dangerous tension between the legislator and 
the judiciary which reached its climax in the judicial invalida- 
tion of important parts of the New Deal legislation and the 
subsequent series of new appointments to the Court by 
President Roosevelt.* In Britain, too, the ultra vires question 
has provided some material for conflict between Legislature, 
Executive, and Judiciary but it has been kept in bounds by 
the self-restraint of the judiciary and the British constitutional 
system. With the gradual growth of delegated legislative 
powers and the vast extension of public activities in the 
economic and social field, the dangers of a more acute conflict 
increase. The whole problem is made more complicated by the 
doubts which pertain in regard to the extent of the court’s 
powers of supervision over the administration.’ 

As corporate bodies, the public corporations are subject to 
the ultra vires limitation on contractual capacity ° and on 
tortious liability. As public authorities, forming part of 
public administration, they are subject to the supervisory 
powers which the courts as guardians of the law of the land 
exercise over administrative authorities.’ 

The ‘ powers’ clauses in the Acts constituting the public 
corporations are therefore likely to be read by the courts in the 
light of this double limitation. Their width and elasticity, 
which is analogous to the technique of most modern memoranda 
of association, may not serve as a protection against the tests 
which the courts apply to the exercise of administrative powers. 

What are these tests? Despite the extreme difficulty of 
extracting clear principles from the welter of decisions, it is 
submitted that the two main causes of invalidity for ultra 


e 

6 See on this problem :—Swisher, The Growth of Constitutional Power in the 
United States, 1946; Haines, The Revival of Natural Law Concepts, 1929; 
Friedmann, Legal Theory, pp. 53-58. 

7 For a recent survey see :-—Treves, ‘Administrative Discretion and Judicial 
Control’, 10 Mop. L. Rev., 276 et seq. 

8 Ashbury Carriage Co. v. Riche, L.R. 7 H.L. 653. 

8 The view, first developer by Salmond (Torts, ef, 10 ed., s. 18), that the ultra 
vires rule ought not to apply to torts committed by those representing Fhe 
corporate body (as distinct from servants) now rightly finds increasing support 
(e.g., by Winfield, Tort § 26, Welsh, 62 Tu.Q.R. 345, at pp. 351, et seq.). 

10 Kahn-Freund (9 Mop. L. Rev., 237) appears to suggest that only in the latter 
capacity, ghe Public Corporations are subject to ultra vires control. 
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vires are Excess of Power (excès de pouvoir) and Abuse of 
Power (détournement de pouvoir). The first means checking 
legal acts by the terms of the enabling statute, the second 
means a check on administrative discretion where motives 
alien to the administrative purpose have prevailed. 

The position is much confused, however, through the 
nebulous test. of ‘ reasonableness ’ which the courts apply to 
administrative actions..- 


Excess of Powers 


While, with the exception of the Transport Bill, all public 
corporations, and in particular the commercial public corpora- 
tions, are given a wide margin of discretion, through the power 
to do anything ‘ calculated’, ‘ designed’ or ‘ conducive’ to 
their main objectives, the formulations are sometimes cast in 
an objective, sometimes in a subjective form. (See above, 
pp. 244 et seq.) 

The objective form might lend itself more easily to judicial 
serutiny if the courts take the attitude that whether any action 
is ‘ calculated ° or not or ‘ conducive’ is a matter for examina- 
tion by an independent authority, that is to say, the courts as 
guardians of the law. This interpretation was put forward by 
Lord Atkin in his famous dissenting judgment in Liversidge 
v. Anderson, [1942] A.C. 206, 282. It was rejected by the 
majority of the House of Lords, which interpreted the formula 
in the Defence Regulations: ‘Where the Minister . . . has 
reasonable cause to believe ° as meaning in fact: * Where the 
Minister is satisfied that it is reasonable to believe’. This 
judgment of the majority might well be held to preclude the 
judiciary from examining the capacity of the public corpora- 
tions in relation to the general functions clauses just cited. 
This conclusion is, however, subject to two objections : firstly, 
it may be argued that the public corporation is in the same 
position as the’Minister of the Crown but is under the stricter 
limitations of a statutory authority. Secondly, it may be 
argued that the far-reaching discretion left to the Minister i in 
the interpretation of the Defence Regulations does norih, `. 
to commercial activities in peace time. This view was taken 
by Henn Collins, J., in a recent case.!! 

The Town and Country Planning Act, 1944, provides that, 
‘Where the Minister of Town and Country Planning . . . is 


11 Pheniz Assurance Co. v. Minister of Town and Country Planning, 63 T.L.R. 139. 
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satisfied that it is requisite, for the purpose of dealing satis- % 
factorily with extensive war damage in the area of a local 
planning authority, that a part or parts of their area, consisting 
of land shown to his satisfaction to have sustained war damage 
or of such land together with other land continuous or adjacent 
thereto, should be laid out afresh and redeveloped as a. whole, 
an order declaring all or any of the land in such part of their 
area to be land subject to compulsory purchase . . . may be 
made by the Minister ’. 

Despite this quite unambiguous formulation and compliance 
by the Minister with the procedure prescribed in the Act, Henn 
Collins, J., quashed the City of Plymouth (City Centre) 
Development Order, 1946, made by the Minister on the applica- 
tion of the local planning authority. The learned judge thought 
that the ‘ satisfaction ’ of the Minister meant satisfaction ‘ on 
reasonable grounds ’ of the facts to which this action refers. 
His decision was quashed by the Court of Appeal.” 

If judicial supervision over ministerial discretion of the 
kind claimed by Henn Collins, J., were held to be correct," 
the courts could undoubtedly claim an even more emphatic 
right of control over the reasonableness of the powers exercised 
by statutory corporations such as the public corporations, 
whether the discretion granted to the public corporation is 
expressed in an objective or in a subjective form. 

Few questions are more obscure in English law than the 
meaning of reasonableness for the purpose of judicial control 
over the powers of public authorities. In Kruse v. Johnson ™ 
the court limited reasonableness to scrutiny of motives and 
abuse of powers. The examples given by Lord Russell were 
partiality and inequality of bye-laws, manifest unjustness, bad 
faith, oppressive or gratuitous interference with the rights of 
those subject to them as could find no justification in the minds 
of reasonable men. In Westminster Corporation v. L.N.E.R.Y 
Lord Macnaghten stated three separate requirements: ‘ It 
must keep within the limits of the authority committed to it. 


12 Robinson v. Minister of Town and County Planning, [1947] 1 All E.R. 851. _— 

13 This is contrary to the tendency of the dictum by Scott, L.J., in Sparkes v. 
Ash, [1943] 1 K.B. 223, 229: ‘If it is a duty of the courts to recognise and 
trust the discretion of loca] authorities, much more must it be so’in the case 
of a Minister directly responsible to Parliament and entrusted by the con- 
stitution with the function of administering the department to which the 
relevant field of national activity is relegated?’ Wade & Phillips, Constitu- 
tional Law, 3rd ed., p. 278, criticise this dictum for its implication that 
there could be any judicial control of a court over the reasonableness of 
ministerial executive discretion. 

14 [1898] 2 Q.B. 91. 

15 [1905] A.C. 426 
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It must act in good faith and it must act reasonably’. The 
last proposition is involved in the second, if not in the first. 
This seemed to mean that the courts were limited to an 
examination of excess of power and of improper motives. But 
this interpretation was gravely upset by the deplorable decision 
of the House of Lords in Roberts v. Hopwood.'* In that case 
the-House limited the apparently clear statutory power of a 
Borough Council to fix wages ‘as they may think fit’ by the 
test of reasonableness. A scale of wages fixed above the 
_current level and including equal pay for male and female 
employees was held to be ‘ unreasonable’ and the district audi- 
` - tor’s surcharge was upheld. Lord Atkinson thought this highly 
unreasonable because the council ‘ allowed themselves to be 
guided in preference by some eccentric principles of socialist 
philanthropy, or by a feminist ambition to secure the equality 
of the sexes in the matter of wages and quality `of labour’. 
. À very different attitude was taken by the Court of Appeal in 
-a recent case.” The Birmingham City Council had resolved 
to increase the war bonus for its employees and to pay child- 
ren’s allowances to married men, widowers and widows. The 
district auditor disallowed the sums provided for this purpose 
as not being salary or remuneration within the Local Govern- 
ment Act-and not relating to services. The Court of Appeal 
unanimously decided that the decision of the city council 
should not be interfered with. Du Parcq, L.J., obviously 
found difficulty in extracting clear principles from Roberts v. 
Hopwood. He saw the essence of the decision in the principle 
- that a local authority cannot be said to have acted in the 
lawful exercise of its discretion to fix wages when it grants to 
its “employees, nominally -as wages, amounts arrived at 
arbitrarily without consideration of any of those matters which 
an employer acting reasonably, would normally take into 
account. The learned Lord Justice continued: ‘ As I under- 
stand the decision it does not show that expenditure may 
properly be disallowed whegever the local authority’s reasons 
for the expenditure are ill-advised, stupid or even (it may 
-be) dishonest ’. 
In regard to the last proposition, it.is submitted that the 
learned Lord Justice was mistaken. Dishonest motive 
a (détournement de pouvoir) has consistently been held to be the 


36 [1925] A.C. 578 
17 Re decision of Walker, [1944] K.B. 644. 
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subject of judicial supervision."* But the further reasoning of 
du Parcq, L.J., like that of Scott, L.J., in Sparkes v. Ash, 
rightly lays emphasis on the necessity for extreme restraint 
and reluctance of the courts ‘ before they attempt to determine 
how, in their opinion, discretion ought to be exercised ’. 

The learned Lord Justice had no difficulty in showing that 
regard to the modern practice of many private employers, the 
growth of collective bargaining, and the principle of respon- 
sibility of elected bodies to the electors, made it impossible 
. for the court to interfere with the decision of the Birmingham 
City Council. The same principle has been adopted in slum 
clearance cases. Swift, J.?s, formula restricting judicial inter- 
ference to cases where ‘there was no material, no information.. 
` and no representation before the local authority upon which 
they could, as reasonable people, possibly be satisfied that a 
clearance order ought to be made’’*® is perhaps not.clear 
beyond doubt but certainly indicative of the same judicial 
restraint. ces oe 

In the very recent decision, by which the Court of Appeal 
restored. the validity of the Plymouth redevelopment scheme,”° 
Greene, M.R., said: ‘ In making his decision, he may obviously 
be guided by his own views as to what is “‘ expedient ”’ for the 
purpose of dealing “satisfactorily ° with extensive war 
damage. . . How can the Minister, who is entrusted by 
Parliament with the power to make or not to make an execu- 
tive order according to his judgment and acts bona fide (as 
he must be assumed to do in the absence of evidence to the 
contrary) be called on to justify his decision by proving that | 
- he had before him materials ‘sufficient to support it? Such 

justification, if itis to be called for, must be called for by- 
- Parliament and not by the courts, and I can see no ground in 
the language of the Act, in principle or in authority, for think- 
ing otherwise *.°°* = 

It is submitted that grave legal uncertainty as ie as 
political danger would follow from any attempt of the courts 
to interfere in administrative poficy and discretion and to 
_ examine reasonableness as distinct from (a) excess of statutory 


Js Cf. Treves, loc. cit., p. 280; Wade and Phillips, Constitutional Law. 3rd ed., 
p. 271. . 

18 Re Bowman, [1982] 2 K.B. 634, confirmed in Re L.0.C. Order, 1938. £1945] 
2 All E.R. 484;-cf. de Smith, 10 Mop... Rev. 329. 

20 Robinson v. Minister of Town and Country Planning, [1947] 1 All E.R. 831; 
cf. above, p. 382, 

202 A similar view is taken by the House of Lords in the Stevenage Case 

` (The Times, July 25, 1947). 
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powers and (b) objectionable motives. Not only would such 
an attitude be an almost open defiance of clear parliamentary 
language, it would precipitate a dangerous conflict between 
the judiciary on the one hand and those responsible for policy 
on the other hand. Where is the limit to be drawn? If the 
courts examine reasonableness in the wider sense, could they 
declare invalid as ultra vires a contract by the National Coal 
Board for the purchase of a rest home for miners’ families ? 
Could they invalidate the purchase of administrative head- 
quarters as being extravagant and therefore not ‘ calculated ’ 
or ‘required’ for the proper discharge of their functions? 
The proper machinery for control is a strict system of auditing 
and accounting and effective supervision by Parliament, 
not the haphazard and inevitably arbitrary control of law 
courts. Even if the different attitude taken by the Supreme 
Court of the United States for the last eighty years or more 
were legally justified, there is a fundamental difference between 
the British and American constitutional systems. The latter 
assigns a different function to the judge; it does not limit the 
principle of. executive responsibility by a check on both, exer- 
cised by the courts as guardians of the Constitution. 

The different aspects of the ultra vires problem are best 
illustrated in the Civil Aviation Act. The general powers 
clause has been quoted above (p. 245). It should make 
the corporation immune from judicial interference, except only 
in case of a détournement de pouvoir. For example, the pur- 
chase of land at a grossly exorbitant price, when shown to be 
due to personal interests of a member of the board, would be 
a clear- case of abuse of powers. 

The Minister is further empowered to ‘ define the powers 
conferred upon the corporation . . . so far as he thinks it 
desirable so to do for the purpose of securing that the public 
are properly informed as to the general nature and scope of the 
activities in which the corporation may engage’, but it is 
specifically provided that such an order is not to prejudice 
the generality of the powers conferred upon the corporations. 
In other words, such aneorder operates as a limitation of 
authority, not of capacity. The board can be held to account 
for breach of duty, but a contract which it concludes in 
violation of the order is not invalidated. 

There are, thirdly, statutory limitations upon the powers. 
The Airways Corporations have, for example, no power to 
manufacture air frames or aero engines. Their borrowing 
powers are subject to regulations by the Treasury. Tf a 
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corporation enters into a contract relating to the business of 
making air frames, or if it exceeds its borrowing authority, 
` these are cases of excés de pouvoir and subject to the ultra 
vires rule. ' 

Lastly, the Minister may, by an order, limit the powers of 
the public corporation, *to such extent as he thinks desirable 
in the public interest, by providing that any power of the 
corporation specified in the order shall not be exercisable except 
in accordance with a general or special authority given by 
him’. Such an order must be laid before Parliament which 
can annul it within forty days. This is a case of a limitation 
of powers, with effect towards third parties. That is to say, 
a limitation of capacity, not only of authority. The problem 
arises however, whether a ministerial order confirmed by 
Parliament does not raise the order to the level of an Act of 
Parliament. The problem of the legal effect of the clause ‘ as 
if enacted by Parliament’ is still obscure.*! It is submitted 
however, that a ministerial order, even if laid before Parlia- 
ment, retains the character of a delegated statutory power. 

_ Tt remains to ask how the ultra vires question could arise 
- in practice. 

Ultra vires proceedings may be started either by the 
` corporation itself, or by third parties. 

The former is the normal procedure in the case of com- 

panies, the latter in the case of local authorities or other public 
` authorities equipped with statutory powers. 

Under the rules in Foss v. Harbottle | and in Burland v. 
Earle,™ the company itself must sue to redress a wrong done 
to the company or to recover moneys or damages. But where 
the majority of the shares is controlled by those against whom 
relief is sought, the complaining shareholders may sue in their 
own name. A public corporation has no private shareholders. 
Its shareholder is the nation represented through Parliament 
which acts through the responsible Minister. Suppose that the 
purchase, by National Coal Board or the Electricity Authority, 
of extensive properties, cither for investment or for the develop- 
ment of holiday homes, is criticised in Parliament. It may he 
‘that the Minister himself is anxious to stop extravagance, or 
that a change of Government leads to a change of policy. Again, 
a particular member of the board may have been extravagant 
or fraudulent in transactions entered into on behalf of the board. 


21 See Allon. Lue and Giders, Appendix L 
22 fJo43), 2 Hare., 161. 
23 [19021 A.C. 83, 
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Does the analogy of company law apply? For the reasons 
given above, it is submitted that it does not. Public corpora- 
tions are special public authorities, not commercial companies, 
and the remedy of Parliament and Government must be 
political, administrative and disciplinary. The Minister can- 
not be compared to a minority shareholder. 

But if public corporations are in the position of special 
public authorities, the remedies normally available against 
these should apply. 

In the first place, there may be an action for damages or 
specific performance by a third party, arising out of an act 
purporting to be on behalf of the corporation. It may be in 
contract or in tort. In either case, it would be the right and 
the duty of the corporation to plead ultra vires (although the 
scope of the defence is probably smaller in tort than in con- 
tract, if the view put forward earlier on, n. 9, is correct). 
According to settled principle, the doctrine of estoppel does not 
apply to ultra vires cases. Such situations will not arise 
frequently, but they are by no means impossible, especially if 
the new corporations should develop the desired spirit of 
healthy enterprise. For example, an Area Board has power to 
repair and maintain but not to manufacture electrical fittings. 
The borderline may not always be easy to determine. 

In the mixed economy of the new Britain, there may be 
applications for injunctions, or motions for prerogative orders, 
by private business interests contesting what they consider an 
undue extension of public enterprise. It is possible, for 
example, that an airways corporation may wish to start a local 


shipping service for its passengers, as an activity, ‘ calculated 
‘to facilitate the discharge of its functions’, and that either a 


local shiping line, or shipping lines in general would apply for 
an injunction to stop the airways corporation. Conflicts of 
competence may also arise between different nationalised ser- 
vices. An injunction lies against a public authority, at the 
suit of an individual who claims special damage as the result 
of an ultra vires action. The Attorney-General may ask for> 
an injunction where the public interest is concerned.” The 
delimitation of the respective competences of several public 
corporations, or of public and private enterprise, may well be 
such a public interest. 

Again, mandamus lies where no other adequate remedy can 


24 Street, Ultra Vires, p. 400, and authorities there cited. 
25 Wade and Phillips, loc. cit., p. 285. 
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be obtained and the claimant can show a clear right to the 
performance of a duty by the public authority. This is 
potentially the most important of the legal remedies available 
to the public, but its scope is far from clear. It has been 
refused to a sanitary authority wishing to enforce, by means of 
mandamus, the carrying out of vaccination by another 
authority °°; on the other hand a ratepayer obtained a man- 
damus to compel the production of the accounts of a local 
authority for inspection by his agent.” Nice questions may 
arise as to the extent to which the public duties imposed upon 
a corporation engender private rights, but the majority of 
public duties imposed upon the public corporations, such as 
the mining and distribution of coal, or the creation of a 
co-ordinated and efficient transport system, must be construed 
as public duties, not enforceable at the wish of an individual. 

The vast majority of potential conflicts are removed from 
the judicial forum by the width and elasticity of the powers 
`- of the corporations. This increases the importance of adequate 
public control, by means of ministerial supervision, parlia- 
mentary debate, public auditing and periodical check through 
parliamentary sub-committees. 


ll. LEGAL POWERS AND PRIVILEGES OF THE PUBLIC 
CORPORATIONS 


While the public corporation has, generally, the rights and 
duties, powers and liabilities of a private legal person, its 
character as a public authority is shown in a certain number 
of privileges and powers. The only limited privilege is the 
shortening of the period of limitation in the case of actions 
against the public corporation from six to three years: More 
important are certain powers of compulsory acquisition of land 
and rights in land. Such powers the New Towns Act gives 
to the development corporations which may, with the 
consent of the Minister, by agreement or by a compulsory 
purchase order, made by the corporations and confirmed by 
‘the Minister, acquire compulsorily certain land for the purpose 
of development of new towns.” 

Powers of compulsory purchase of land, in connection with 
the discharge of their functions, may also be given by the 


2% R, v. Lewisham Union: [1897] 1 Q.B. 498 
7 R. v. Bedwelty U.D.C., ex p. Price, [1934] 1 K.B. 333. 
zs t Now Towns Act, s. 4 
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Minister to an Electricity Board or to the Transport Commis- 
sion, which are for this purpose put in the same position as a 
local authority.” ; 

In the case of the airways corporations, on the other hand, 
it is the Minister himself, not the public corporations, who is 
given power to acquire land by compulsorily purchase. 

The Transport Bill refers repeatedly to the acquisition by 
the Commission, whether by agreement or otherwise, of the 
whole or any part of an undertaking.” This seems to be a 
case of an agreement in which one of the parties has at most 
a limited freedom of contract. The Act appears to give to one 
party, namely the Transport Commission, the power to 
acquire undertakings, with the alternative for the other party 
to agree to the transfer of the undertaking by a contract, on 
terms to be agreed, or leave it to the Commission, in con- 
junction with the Minister, to acquire the undertaking by a 
unilateral action, with resort to arbitration. 

Finally, reference has already been made to the power of 
the commercial public corporations administering nationalised 
industries to disclaim agreements made between undertakings 
taken over for either services or goods, where they consider 
such agreements to have been unreasonable or imprudent.” 
This is a power of a transitory character, connected with the 
transfer of private industry to public ownership. A per- 
manent power of unilateral termination or variation of 
contract is not vested in the public corporation: it is not a` 
Government Department.*? Where national policies compel 
changes which affect existing contracts (e.g., a switch-over 
from mass construction or purchase of locomotives to electric 
generators) the Ministers may give directions. Where both 
contracting parties are public corporations or Government 
Departments, corresponding directions of the different Minis- 
ters concerned can easily produce the necessary variations or 
cancellations. But where one party is private, agreement must 
be obtained. It is, of course, possible that the commercial 
public corporations may idividually develop standard terms 
of contract comparable to those of Government contracts. All 


25 Section 9, Electricity Bill; 6. 8, Transport Bill. 

30 Section 2 (3); s. 3 (4), Transport Bill. . 

31 Section 7, Coal Industry Nationalisation Act. Section 15, Transport Bill. 

32 The Standard Conditions of Government Contracts contain a ' Break’ clause 
vesting a unilateral power in the government authority to determine the 
contract subject to reasonable indemnification and limited resort to 
arbitration. 
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this is part of the wider problem of the contrat administra- 
tif ** developed in Continental jurisprudence but hitherto 
ignored in English jurisprudence. An example of statu- 
tory novation is the power of the Minister under section 16, 
Electricity Bill, to provide for the alteration of the areas 
of the Area Electricity Boards, including the abolition of 
a board. In this connection he may provide for the transfer of 
rights, liabilities and obligations from one board to another 
and for the modification of agreements, severance of leases and 
other adjustments. In relation to third parties this means the 
substitution of a new party to the contract. This is, however, 
compatible with general principles of contract which admits 
the substitution of a new debtor where the performance of 
obligations under the contract is not of a personal character. 


12. JUDICIAL MACHINERY AND ARBITRATION 


1. The extent to which the ordinary courts may be concerned 
with matters arising out of the new Acts has already 
been referred to. They will, of course, be competent to deal 
with ordinary actions in Contract, Tort, Property and 
Equity. The public corporations, except for the powers and 
privileges already mentioned, will be in the same position 
as other legal persons. A far more difficult problem wil arise 
from the application of ultra vires principles to the statutory 
capacity of public corporations, as this involves to some extent 
the character of the public corporations as public authorities. 

2. Arbitration Tribunals are set up for the settlement of 
the numerous questions arising in connection with the transfer 
-of assets, interests, rights and liabilities from private to public 
ownership.** 

The Coal Act merely provides for a panel of arbitrators 


‘to be appointed by the Lord Chancellor. The Transport and 


Electricity Bills, on the other hand, provide for the setting up 
of Arbitration Tribunals competent to decide any matters 
referred to arbitration under the Act. These tribunals are 
Courts of Record. They consist of # legally qualified President 
appointed by the Lord Chancellor, a legally qualified member 
appointed by the Lord President of the Court of Session, and 
two members appointed by the Lord Chancellor, of whom one 


33 Jaze; Contrats Administratifs, p. 229, et seq. ; ; 

34 The complex provisions on compensation which will be the main preoccupation 
of these tribunals, have not been dealt with in this article, as they are not 
connected with the permanent structure of the public corporation and are 
mainly a matter for study by economic and financial experts. 
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shall be a person of experience in business and one a person 
of experience in finance. 

These Arbitration Tribunals have power to administer 
oaths, summon witnesses and impose costs, in accordance with 
the provisions of the Arbitration Act. 

On questions of law the Arbitration Tribunals may state a 
special case for determination by the Court of Appeal which 
may give leave for further appeal to the House of Lords. The 
Minister shall have the right to be heard in all proceedings 
before the tribunals, but otherwise they will make their own 
rules, with the approval of the Lord Chancellor. 

These tribunals are thus a type of administrative court of 
the form least objectionable to the champions of the traditional 
‘rule of law’. Fact-finding and decision in the first instance— 
which will be final in most cases—is left to a body composed 
of both legal and business experts, which is not bound by the 
strict procedure of an ordinary law court. But the decisions 
on points of law will be in the hands of the higher ordinary 
courts. 

8. An entirely different function is exercised by the Agri- 
cultural Land Tribunal to be established under the Agriculture 
Bill.’ This tribunal consists of a chairman appointed by the 
Lord Chancellor who shall be a barrister or solicitor of not less 
than seven years’ standing. The other two members shall be 
appointed from panels nominated by organisations of farmers 
and land owners respectively. This tribunal is to determine 
on the justification of a number of actions which the Minister 
is empowered to take under the bill, in particular the disposses- 
sion of farmers because of inefficient farming, or the giving of 
directions to owners of land for the provision of certain equip- 
ment.*° 

There is no provision in this case for reference of points of 
law to the ordinary courts. It is probably thought that the 
decisions will demand farming experience and general equity 
considerations rather than a knowledge of law. 

4, Finally, reference has already been made to the curious 
institution of the Air Transport Advisory Council which is con- 
stituted on the pattern of an administrative tribunal, although 


its functions are not judicial or even quasi-judicial, but 
advisory. 


35 Section 70, Agriculture Bill, and 9th Schedule, ss. 138-19 thereto. 
36 Cf., ss. 15, 16, Agriculture Bill. 
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Some GENERAL CONCLUSIONS 


1. There can be little objection to the general structure of 
the public corporation as it emerges from the new legislation. 
Its cornerstones, the appointment of the boards by the Minister, 
separate accounting and auditing and responsibility to Parlia- 
ment through the competent Minister, represent sound prin- 
ciples. Nor is it a test for or against the success of the great 
experiment whether the public corporations will show a profit 
in the immediate future. The purpose of the establishment 
of public corporations is that there shall be a check on the 
efficiency and economy of management, not that there shall be 
an immediate profit. It is the very purpose of public control 
to enable a long term view to be taken in the national interest 
on the development of a particular industry. Nor should it 
be overlooked that private industry has often enough disguised 
its own loss by the much more dubious and objectionable form 
of State support without control, through tariffs, quotas or 
subsidies. 

2. Criticism must be mainly directed against certain 
provisions which are incompatible with the avowed general 
objectives of the public corporation :— 

(a) Gravest of all is the power of the Minister, referred to 
above, of withholding the disclosure of directions given by him 
to a public corporation from Parliament, where he considers 
that it is against the national interest to do so.” This is a 

dangerous violation of the principle of constitutional liability. 
As distinct from the American practice, the British public 
corporations are not directly responsible to Parliament; they 
account to the Minister and he accounts to Parliament. This 
is in accordance with the principles of the British Constitution. 
It is all the more vital that the Minister, who is supposed to be 
the trustee and servant of Parliament, should be fully account- 
able. The cases where the disclosure of the directions to a 
public corporation would be against the national interest should 
be rare indeed. Where they do exist, it should not be beyond 
the ingenuity of Parliamentary „procedure to provide for 
secrecy. 

(b) A matter which is more open to doubt is the elimination 
of the audit by the Comptroller and Auditor-General in the case 
of the accounts of ihe commercial public corporations (as dis- 
tinct from the social service public corporations which are a 
"O The debate on the Transport Bil has now resulted in the substitntian of 

national security’ for ‘naticral interest’, This means considerably less 

latitude “or ‘he ‘intster, 
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charge on the departmental budget and financed by advances 
or other payments out of the Consolidated Fund). It can be 
argued with some force that commercial public corporations 
shall be subject tu the same auditing duties and standards as 
private companies but not to an additional audit by a public 
authority. It is, moreover, true, as argued by the Minister of 
Fuel and Power in the debate on the Coal Bill, that the Public 
Accounts Committee can always refer a particular transaction 
to the Comptroller and Auditor-General. There are stronger 
reasons, however, in favour of general auditing by the Comp- 
troller and Auditor-General. The public corporations are dis- 
tinct from private companies, being accountable to Parliament 
and subject to ministerial directions. Their shareholder is the 
nation, represented through Parliament and the Government. 
Submission of their accounts to the Comptroller and Auditor- 
General would presuppose a strengthening of the latter’s 
department by a section for public commercial auditing staffed 
with persons of adequate commercial as well as constitutional 
training. The development of a commercial public auditing 
service might be of beneficial influence in setting better and 
. stricter standards in such matters as the expenses accounts of 
companies, today the main form of evading income tax, for 
both individuals and corporations. Moreover the strengthen- 
ing of public auditing would reduce the case for judicial 
investigation of the reasonableness of contracts and other 
transactions entered into by the public corporations (cf. above, 
p. 879 et seq.). 

(c) There is an obvious need for the adaptation of parlia- 
mentary control to the new tasks. Effective control can hardly 
be exercised adequately through the Public Accounts Com- 
mittee. It will be necessary for special Parliamentary 
Committees to be formed either for the public corporations as 
a whole, or for the several industries put under public control. 

(d) Connected with this is the need for co-ordination 
between the different ministers concerned with the public 
corporations. This is primarily a matter of policy but it has 
its legal implications. It is obvious that changing policy 
requirements will compel occasional adjustments of private 
purchases and other contracts in the relations between different 
public corporations as well as between any one of them and 
third parties. Pending the development of clear legal prin- 
ciples, this will be done by voluntary modification, or by the 

VoL. 10 26 
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use of break clauses in the contracts. Close policy co-ordina- * 
tion between the ministers and the public corporations will 
lessen the danger of disturbance. 

3. A more fundamental issue which can only be touched 
upon in this context, is the now desperate need for the 
establishment of a clearer system of administrative law. 
For years almost every constitutional writer of repute has 
acknowledged the faultiness of Dicey views on administrative 
law.** The establishment of a scries of new public corpora- 
-tions affecting an extremely important sector of economic and 
social life has produced a considerable number of new adminis- 
trative tribunals, in addition to the hundreds already scattered 
over the various fields of public life. These tribunals will 
adjudicate on questions vital to the individual and to the 
community, such as the principles of compensation, the condi- 
tions determining dispossession in the public interest, ete. In 
addition, new problems will arise, partly for the ordinary 
courts, partly for administrative tribunals, in regard to 
administrative discretion and interference with individual 
rights. 

Apart from occasional decisions of the ordinary courts, on 
` applications for prerogative orders and on points of law 
stated by certain arbitration tribunals, the principles will be 
lost to the community and to the law. There will be no co- 
ordination, no coherent system. Yet all these questions will 
be of even greater significance in this country, with its vast 
network of socialised industries and social services, than in 
the Continental systems which have long developed a coherent 
body of administrative tribunals and principles of administra- 
tive law. 

4. Another vital question must also be the subject of a 
separate study. The vast increase in public services of different 
kinds will necessitate a fundamental readjustment of legal 
training. At present the English lawyer is practically unpre- 
pared for the understanding and interpretation of the modern 
social and economic statute. Except for constitutional law in 
-the narrow sense he is untrained in the vast and complex prob- 
lems of public law which consist of a mixture of common law 
and public law principles. The gap between legal training and 
legal reality will become increasingly serious unless a funda- 
mental reorientation of legal education takes place. At 


38 Cf., Morgan in Introduction to Robinson's Public Authorities and Legal 
Liability; Jennings’ Law and the Constitution; Allen’s Law in the Making; 
Wade, Introduction to Dicey, Law of the Constitution. 
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present, some of the University law schools timidly admit 
- Administrative Law as an optional subject. It is still ignored 
in the legal training of a barrister or a solicitor. Nor is it 
simply a matter of admitting an additional subject. The teach- 
ing of many vital and traditional subjects, such as Property, 
Tort, and Contract, should be modernised in the light of such 
matters as Government Contracts, Common Law duties of 
public authorities and public law restrictions on the right of i 
property. Unless such readjustment takes place, the gulf 
between social reality and the legal profession may become 
calamitous. i 
W. FRIEDMANN. 


THE RESTRICTION OF STRICT LIABILITY 


‘My Lords, nothing could be simpler than the facts in this 
appeal; nothing more far-reaching than the discussion of 
fundamental principles to which it has given rise.’ With these 
significant words Lord Macmillan began his judgment in the 
appeal of Read v. J. Lyons & Co., Ltd., [1947] A. C. 156, at 
170, a decision which must rank forthwith as a leading autho- 
rity by reason of the extensive limitations it imposes on liability 
under the rule in Rylands v. Fletcher. Further emphasis was 
given to the privileged position in English law of rights over 
land, and Lords Simon and Porter, at pp. 167 and 178 respec- 
tively, cited with approval the dictuni of Lindley, L.J., 
apropos of Rylands v. Fletcher from Green v. Chelsea Water- 
works Co., 70 L.T. at 549: * That decision is not to be extended 
beyond the legitimate principle on which the House of Lords 
decided it. If it were extended as far as strict logic might 
require, it would be a very oppressive decision ’. 

The simple facts of Read v. Lyons were that the respondents 
-occupied and operated the Elstow ordnance factory as agents 
of the Ministry of Supply, its owners. The appellant was an 
inspector, employed by the Ministry. In discharge of her 
duties, she was present in the. shell-filling shop when an 
explosion occurred causing her persona! injuries for which the 
damages were assessed at £575. No negligence was averred 
or proved. Cassels, J., held such ultra-hazardous activity 
imposed a strict liability and gave judgment for the plaintiff. 
The Court of Appeal reversed this on the ground that no cause 
of action was disclosed, Rylands v. Fletcher being inapplicable 
in the absence of an escape from the defendant’s land. 

In the House of Lords, liability was measured by the duty 
owed by an occupier to an invitee. At p. 185 Lord Uthwatt 
epitomises the occupier’s liability to the different classes of 
entrant. ‘Put broadly, the trespasser can complain of 
uncivilised conduct, and if a child, of the fascination offered 
by the occupier’s land to which, with resulting damage to him- 
self, he has not unnaturally succumbed. „The demands of polite 
society are thereby satisfied. The bare licensee is entitled to 
assume that the gift to him possésses its face value as the 
occupier sees it, but cannot otherwise call for a review of its 
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character. Courtesy is not to be repaid by ingratitude, and 
to the licensee with an interest commonly called an invitee (and 
the appellant comes within this class of invitees) a duty of 
care is owed, the reason being that the invitee may reasonably. 
expect his interests to be considered.’ As Viscount Simon says 
at p. 165: ‘ The fact that the work that was being carried on 
was of a kind which requires special care is a reason why the 
standard of care should be high, but there is nc reason for 
saying that the occupier is liable for resulting damage to an 
invitee without any proof of negligence at all’. This view of 
an occupier’s liability to an invitee had the authority of 
Lord Herschell in Membery v. G.W.R. Co. (1889), 14 App.Cas. 
at p. 191 (cited by Lord Uthwatt at p. 187), and of Lewis, J.. 
in Howard v. Houlder Lines, Ltd., [19386] 2 All E.R. 781. 
As indicated above, it is in its negative implications that 
the primary importance of Read v. Lyons is to be found. It 
vindicates the view in Salmond, Torts, p. 566, that liability 
for dangerous chattels involves the presence of the element of 
negligence somewhere. Such classification, as pointed out by 
Atkinson, J., in Burfitt v. Kille, [1989] 2 K.B. 748 at p. 747, 
may dispense with the onus of proving a duty of care but not 
with proof of its breach. Thus the ghost of ‘ Rylands v. 
Fletcher chattels’ is laid per Lord Macmillan at p. 172: ‘I 
am unable to accept the proposition that in law the manu- 
facture of high explosive shells is a dangerous operation which 
imposes on the manufacturer an absolute liability for any 
personal injuries which may be sustained in consequence of his 
operations. Strict liability, if you will, is imposed on him in 
the sense that he must exercise a high degree of care, but that 
is all. The sound view, in my opinion, is that the law in all 
cases exacts a degree of care commensurate with the risk 
created °; per Lord Simonds at p. 182: ‘I would say that his 
_ obligation to those lawfully on his premises is to be ultra 
cautious in carrying on his ultra-hazardous activity, but that it 
will still be the task of the injured person to show that the 
defendant owed to him a duty of care and did not fulfil it’; 
and per Lord Uthwatt at p. 186 ‘I do not regard Rylands v. 
Fletcher as laying down any principle other than a principle 
applicable between occupiers in respect of their lands or as 
reflecting an aspect of some wider principle applicable to 
dangerous businesses or dangerous things’. The necessity of 
an escape was defined by Viscount Simon at p. 166: ‘ Escape 
for the purpose of applying the proposition in Rylands v. 
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. Fletcher means escape from the place which the defendant has 
* occupation of, or control over, to a place which is outside. his 
occupation or control’. At p. 168 he says, ‘ Here there is no 
escape of the relevant kind at all, and the appellant’s action 
fails on that ground °. 

Though distinguishing Rylands v. Fletcher from the instant 
case by the absence of any ‘ escape’, their Lordships showed a 
strong disposition to question the assumption that the filling 
of shells in an ordnance factory during a total war was a non- 
natural user of land. The defence of natural user was a 
. qualification by Lord Cairns in the House of Lords on 
‘Blackburn's general formulation of the liability in the 
Exchequer Chamber. Intended originally to refer to such uses 
as the working of minerals, it was extended by dicta to other 
uses, e.g., a domestic water system in Rickards v. Lothian, 
- [1918] A.C. 263, and an electric lighting system in Collingwood 
v. Home & Colonial Stores, Ltd., [1936] 8 All E.R. 200, on the 
basis that the elasticity thereby given to keep pace with 
modern developments more than outweighed the uncertainty 
thus introduced in a branch of liability without fault. Their 
Lordships distinguished Rainham Chemical Works, Ltd., v. 
. Belvedere Fish Guano Co., [1921] 2 A.C. 465, as turning on 
whether the two directors, as well as the company, were 
‘occupiers’, the non-natural user being conceded before 
Scrutton, J., and only incidentally assumed in Lord Buck- 
master’s judgment. Though the liability of the defendant 
company was not seriously argued in that case, it must have 
depended on the user being non-natural ; hence their Lordships’ 
circumvention of the authority of the case is a significant distin- 
guishing of precedent. Thus Viscount Simon at p. 169: ‘ If the 
question had hereafter to be decided whether the making of 
munitions in a factory at the Government’s request in time of 
war for the purpose of helping to defeat the enemy is a ‘f non- 
natural ’’ use of land, adopted by the occupier ‘f for his own 
purposes °°, it would not seem to me that the House would be 
bound by this authority to say that it was’. Again, Lord 
Macmillan at p. 174: ‘I have already pointed out that nothing 
escaped from the defendant’s premises, and, were it necessary 
to decide the point, I should hesitate to hold that in these days 
and in an industrial community it was a non-natural use of 
land to build a factory upon it and conduct there the manu- 
facture of explosives’. As Lord Porter says at p. 176: ‘ I think 
that all the circumstances of time and place and practice of 
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mankind must be taken into consideration so that what might 
be regarded as dangerous or non-natural may vary according 
to those circumstances ’. 

Far more controversial will prove the attempt of Lords 
Simon, Macmillan and Simonds to restrict Rylands v. Fletcher 
liability further to proprietary, as opposed to personal, injuries. 
After remarking at p. 171 that ‘the process of evolution has 
been from the principle that every man acts at his peril and is 
liable for all the consequences of his acts to the principle that 
a man’s freedom of action is subject only to the obligation not 
to infringe any duty of care which he owes to others ’, Lord Mac- 
millan continues (p. 172): ‘ Cassels, J., in his judgment, records 
that “it was not denied that if a person outside the premises 
had been injured in the explosion the defendants would have 
been liable without proof of negligence ’’. I do not agree with 
this view. In my opinion, persons injured by the explosion 
inside or outside the defendant’s premises would alike require 
to aver and prove negligence to render the defendants liable ’. 
Similarly, Lord Simonds says at p. 180: ‘ But I would not be 
taken as assenting to the proposition that if, e.g., the plaintiff 
in Rainham’s Case had been a natural person who had suffered 
personal injuries the result would necessarily be the same’. 
It is respectfully submitted that these dicta may revive the old 
confusion between culpability and compensation. If all they 
are intended to mean is that the escape from B’s land of 
something likely to do mischief, resulting in personal injury to 
the plaintiff, of itself discloses no cause of action in the absence 
of negligence, they are unexceptionable. If, on the other hand, 
they are intended to lay down that, a cause of action having 
been established under the rule in Rylands v. Fletcher, 
nuisance or cattle trespass, direct personal injury resulting is 
irrecoverable, so revolutionary a conclusion does not appear to 
accord with the modern theory which would compensate for 
direct personal injury resulting from the violation of a right, 
and appears devoid of authority. That the liability only 
extends to the occupier of adjoining land is historically demon- 
strable, but the inviolability of my close would be illusory 
indeed if not extending to my person, when occupying and 
using my land. Viscount Simon at p. 169 cites Blackburn, J.’s 
judgment from Cattle v. Stockton Waterworks Co. (1875), 
L.R. 10 Q.B. 458, as referring to workmen’s clothes, tools or 
wages, but not personal injuries. Yet the gist of that case was 
whether a sub-contractor not in occupation could sue, and the 
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natural inference from Blackburn, J.’s language would seem 
to be that he recognised other damage than that to land, i.e., 
damage to chattels or loss of employment. The escape of water 
from a main, delaying operations as in Cattle’s Case, would 
hardly suggest any personal injury, hence no significance can 
be attached to its omission. Lord Porter, at p. 178, cites as 
applications of the rule in Rylands v. Fletcher involving 
personal injury ; Atkinson, J., in Shiffman v. Order of St. John, . 
[1986] 1 All E.R. 557 (co-licensees in Hyde Park); Fletcher 
, Moulton, L.J., in Wing v. L.G.O. Co., [1909] 2 K.B. 652 
(co-users of the highway), and Miles v. Forest Rock Granite Co. 
(1918), 84 T.L.R. 500 (user of highway). To these may be 
added as most authoritative the Court of Appeal decision of 
Hale v. Jennings Bros., [1988] 1 All E.R. 579 (in which the 
plaintiff was the defendants’ tenant). Similarly, though cases 
of personal injury on private land are comparatively rare, 
nuisance provides examples: Malone v. Laskey, [1907] 2 K.B. 
141; Bosworth-Smith v. Gwynnes (1920), 122 L.T. 15 (loss of 
_ sleep), and numerous highway cases as Leanse v. Lord Egerton, 
[1943] K.B. 828, and, in the Court of Appeal, Slater v. 
Worthington’s Stores, [1941] 1 K.B. 488, and Dollman v. 
Hillman, [1941] 1 All E.R. 355. The fallacy of confusing ` 
“cause of action with kind of damage appears from Lord 
Macmillan’s judgment at p. 178: ‘ The doctrine of Rylands v. 
Fletcher, as I understand it, derives from a conception of the 
mutual duties of adjoining or neighbouring landowners and its 
congeners are trespass and nuisance. If its foundation is to be 
found in the injunction sic utere tuo ut alienum non laedas, 
then it is manifest that it has nothing to do with personal 
- injuries. The duty is to refrain from injuring not aliwm but 
alienum °. The original form of this injunction in the Institutes 
was alterum non laedere, and, to the translation in Broom’s 
Legal Maxims, * Enjoy your own property in such a manner 
as not to injure that of another person’, is appended the 
note (p) at p. 289: ‘ Such is the literal translation of the above 
. Maxim, its true legal meaning would rather be, ‘ So use your 
own property as not to injure the rights of another ” °’. The 
suggestion that I can recover for an explosion wrecking my - 
conservatory or a horse trespassing on my rose bed, but not 
for an explosion blowing me out of my deck chair in my own 
garden, or a horse treading on my face as I sleep on my lawn, 
has little to commend it. The invasion of my proprietary rights 
may ground a cause of action, though directly resulting in 
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damage to my person. As Lord Wright says in Bourhill v. 
Young, [1948] A.C. at p. 109, ‘The question of liability is 
anterior to the question of the measure of the consequences 
which go with the liability °. 

Assuming that their Lordships’ intention was to restrict the 
cause of action to adjacent occupiers, and not to limit the kind 
of damage recoverable, it is difficult to reconcile with their 
opinion the statement of Salmond, Torts, p. 520, that a guest 
or invitee upon adjoining property could sue, and on this point 
Shiffman’s Case seems overruled. This particular point in 
Shiffman’s Case was not argued, and Atkinson, J., had already 
decided in negligence. That occupiers have a sufficient interest 
to be made liable under Rylands v. Fletcher or nuisance was 
recognised in the approval accorded Charing Cross Electricity 
Supply Co. v. Hydraulic Power Co., [1914] 3 K.B. 772, and 
Midwood v. Manchester Corporation, [1903] 2 K.B. 597, 

. respectively, though a distinction exists as to the competence 
of such an occupier as plaintiff. Thus he may sue under 
Rylands v. Fletcher for damage due to an abnormal user (as in 
the Charing Cross Case), but not for nuisance. The principle 
of this distinction is clearly stated by the Court of Appeal in 
Malone v. Laskey, [1907] 2 K.B. 141. At p. 153 Fletcher 
Moulton, L.J., points out that an occupier may tolerate or 
authorise a nuisance gratuitously or for a consideration, a 
discretion incompatible with superimposed rights acquired by 
his licensee. 

More difficult is the question whether Rylands v. Fletcher 
liability extends from the occupier of adjacent land to the user 
of the highway. Such extension would appear inconsistent 
with its restriction by Read v. Lyons. Lord Sumner was at 
pains to distinguish the licensees in the Charing Cross Case from 
co-users of the highway. At p. 780, [1914] 3 K.B., he says: 
‘I differ from Scrutton, J., because he clearly was disposed to 
think that this was a case of joint user of highways. These 
cables and mains were laid under the highway, but the laying 
and using of them are no, part of the use of the highway’. 
Moreover, the invocation of Rylands v. Fletcher by Fletcher 
Moulton, L.J., in Wing v. L.G.O. Co., and by Swinfen 
Eady, M.R., in Miles v. Forest Rock Granite Co. (supra), was 
in each ease entirely obiter. As the highway is dedicated for 
the use of the public, it seems reasonable that an occupier of 
adjoining land should only be liable for creating a public 
nuisance, i.e. one amounting to an indictable misdemeanour, 
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`- Jor continuing a nuisance, i.e. failing to abate one of which he 
. ought to know, or seeing that care is taken, e.g. by his inde- 
`: pendent contractor, and that, in the absence of some act or 
omission, he is exempt from ‘ strict liability ’ as such. There- 
fore a fortuitous explosion on adjacent land would not- be 
actionable by a user of a highway, though Miles v. Forest - 
.Rock-Granite Co. (supra), decided in negligence, might’ also 
‘be supported in nuisance as the blasting operations were 
- - intentional. f ‘ 
_ The oft-debated question whether Blackburn’s illustrations 
were intended as instances of other forms of liability without 
_ fault, or as applications of the general principle embodied in. 
- Rylands v. Fletcher was answered emphatically in the former 
-sense by Viscount Simon at p. 167: ‘ There are instances, no 
, doubt, in our law in which liability for damage may be estab-. 
“-. lished apart from proof of negligence, but it appears to -me - - 
`- -logically unnecessary and historically incorrect to refer to all 
‘these instances as deduced from one common principle * , and 
- by Lord Porter at p. 178: ‘Too much stress must not, in-my 
opinion, be laid on- these illustrations. They are not instances . 
`Z of thé application of the rule of strict liability, having for the -. - 
‘most part separate historical origins, and although they support 
the view that. liability may exist in cases where neither negli- . 
_ “gence, nuisance nor trespass are to be found, yet it need. not, 
`.. as I think, necessarily be said they form a separate coherent 
.- class in which liability is created by the same elements 
oe _ throughout ’. *, Many will regret the lost opportunity of remov- ~ 
_ing this lack of coherence by placing strict liability on a sound ` .” 
- juristic basis. A constructive approach, similar to Lord Atkin’s . 
_ classic contribution to the law of negligence in Donoghue v.- 
Stevenson, [1982] A.C. 562, might have related the doctrine 
to modern social and economic needs. ` Apart from its narrow 
_ operation as between adjacent occupiers, strict liability has. 
little future. This may be the judicial reaction to the constant. 
increase in legislative interference in the regulation of indi- 
vidual action for the benefit of sociefy at large. In the absence 
of negligence, the sphere of liability without- fault is curtailed ; 
the protection of the public being left to the criminal penalties 
of industrial legislation. * Your Lordships’ task in this House. 
is to decide particular cases between litigants, and your Lord- 
` ships are not called on to rationalise the law of England. That 
‘attractive, if perilous, field may be left to other hands to 
‘. cultivate’? (per Lord Macmillan at p. 175). 3 
i T. H. TYLOR. 


THE STATUS OF GERMANY AND OF 
GERMAN INTERNEES 


Taar an interned alien enemy is not in a position to apply for 
a writ of habeas corpus was not disputed in R. v. Home 
Secretary, ex p. L., [1945] K.B. 7, noted in 8 Mod.L.R. 78 
and 61 L.Q.R. 126. The point did not precisely arise in Netz 
v. Chuter Ede, [1946] 1 All E.R. 628, which was a procedure 
summons asking for the striking out of a statement of claim 
under R.S.C., Ord. 25, r. 4, as disclosing no reasonable cause 
of action. The statement of claim in question recited that 
the plaintiff was a German national, resident in the United 
Kingdom since 1981, interned since 1940, and in 1945 notified 
of his imminent compulsory repatriation. The relief sought 
was an injunction to restrain the Home Secretary, his servants 
- or agents, from deporting the plaintiff. Wynn-Parry, J., held 
that upon the plaintiff’s own pleadings, behind which the court 
could not go, the conclusion was inescapable that he was 
originally a German national, and still such at the outbreak of 
war and so remained. The learned judge further concluded 
that the acts of the defendant were Acts of State, and that it 
was on the basis that internment of an alien was an Act of State 
that it had been decided in R. v. Supt. of Vine Street Police 
Station, ex p. Liebmann, [1916] 1 K.B. 268, and in R. v. 
Commandant of Knockaloe Camp, ex p. Forman, 117 L.T. 
627, that an alien enemy internee cannot apply for a habeas 
corpus. Accepting the proposition that the court is both 
entitled and bound to inquire into the question whether or not 
an alleged act of State is within the prerogative, Wynn- 
Parry, J., proceeded to ask himself whether, bearing in mind 
that as the pleadings stood the plaintiff had to be treated as an 
alien enemy, the particular act complained of by him was 
permitted by the prerogative. The answer was in the 
affirmative, because an alien enemy who is within the realm is 
there by licence which the Crown may at any time withdraw. 
Whilst permitted to remain, he may, indeed, sue a subject of 
the Crown to protect his property and, as was held in 
Schaffenius v. Goldberg, [1916] 1 K.B. 284, internment is not 
per se a revocation of the Crown’s licence. But the power of 
revocation remains, and its exercise is possibly a lesser exercise 
of sovereign power than internment. In the light of these 
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various considerations, and notably of the first of them, the 
learned judge held that the defendant had discharged the not 
inconsiderable onus upon him and accordingly ordered the 
statement of claim to be struck out. 

The point, however, arose directly in R. v. Bottrill, ex p. 
Kuechenmeister, [1946] 1 All E.R. 685 (C.A.); [1946] 2 
All E.R. 439. For that was a case of an application for a 
habeas corpus at the instance of a German national who had 
been resident in the United Kingdom before the war, interned 
in 1940, sent overseas, brought back, and finally notified of 
his imminent deportation. The Attorney-General furnished the 
court with a certificate from the Foreign Secretary stating that 
(1) by the Declaration of Berlin the Allied Powers had assumed 
complete governmental control of Germany, but not so as to 
effect its annexation; (2) that Germany still existed as a State 
and German nationality as a nationality, but that the Control 
Commission of the Allied Powers was the sole agency of govern- 
ment, and that (8) no treaty of peace had been concluded nor 
declaration terminating the state of war made, so that His 
Majesty was still at war with Germany, notwithstanding that _ 
all hostilities had ceased with the Declaration of Berlin. The 
‘Divisional Court held this certificate to be one behind which it 
could not go, so that both Germany and the state of war must 
be deemed to continue to exist and the applicant to be still an 
alien enemy. Mr. John Foster, who was counsel for the 
applicant, had, however, argued in the alternative that 
Liebmann’s Case was decided on the basis that alien enemy 
civilians could be treated as prisoners of war because during 
hostilities of a total character they were as dangerous to a 
belligerent as enemy soldiers. He submitted that this reason- 
ing was inapplicable when hostilities had ceased, and that, 
therefore, the right to intern civilians lapsed upon their 
_cessation. The court to some extent disregarded the details of 
this argument, and was content to hold that, whatever the 
reasons for the decision in Liebmann’s Case, an alien enemy 
could not have a writ of habeas corpus so long as a state of 
war existed and he was still interntd. This had, inthe view , 
of the court, been decided not only in Liebmann’s Case but 
also by the Court of Appeal’in Ex p. Weber, [1916] A.C. 421, 
. accepted without question by the House of Lords in the latter 
ease and followed in numerous cases down to R. v. Home 
Secretary, ex p. L., ubi supra. 

In the Court of Appeal, counsel for the applicant submitted 
that the Declaration of Berlin had put an end to the war: that 
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a sovereign State without a sovereign government was very 
much like a contradiction in terms and, if theoretically capable 
of existence, certainly incapable of being at war: and that 
though the Foreign Secretary’s certificate was prima facie 
normally binding on the courts, this was not the case here, 
because the Declaration of Berlin was the act of the King and 
conclusive that the Foreign Secretary had thereafter no power 
to certify the continuance of the war. But this not wholly 
unconvincing argument was held to be based on a fallacy : by 
the Constitution the King makes war and peace; if by an Act 
of State he says that the realm is at war, then it is so, and the 
certificate of the Secretary of State to that effect is conclusive 
for the courts; if he makes peace, then there is an end of war, 
but it does not come to an end until peace is made; hence, in 
the instant case the certificate of the Foreign Secretary was still 
conclusive; and, following Duf Development Co. v. Govern- 
. ment of Kelantan, [1924] A.C. 797, even if such certificate were 
inconsistent with the Declaration of Berlin, it would still be 
conclusive. 

Concerning the alternative argument, that although a 
prisoner of war may not have a habeas corpus mere enemy 
nationality is not of itself a disqualification therefrom and 
internment does not create the status of a prisoner of war, the 
Court of Appeal was more divided in detail. Scott, L.J., 
thought that the exact contrary had been decided in Lie bmann’s 
Case, and rightly so decided on the authority of Ex p. Weber. 
In his view, the King was not obliged to admit any alien to 
the realm or to allow him to stay, and so could always intern 
an alien enemy. An alien enemy so interned became, ipso 
facto, a prisoner of war, but that status was not a necessary 
precondition of liability to expulsion. There was no halfway 
house between complete executive discretion and the concession 
to alien enemies of all the common law rights of subjects and 
the statutory rights of friendly aliens, and the courts should 
not be tempted into finding reasons for controlling the 
executive by the possibilities of hardship in the individual case. 
The argument that aliens, friendly or enemy, resident with the 
licence of the Crown enjoy the right of action between subject 
and subject because they are within the King’s protection and 
owe him allegiance was wholly beside the point. For to seek 
by habeas corpus to vindicate his freedom from control by 
the executive was for the alien to challenge the very right to 
control him which the Constitution vests in the discretion of 
the King. Tucker, L.J., preferred not to rely on the reason 
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given in Liebmann’s Case for the entertainment of the pre- 
liminary objection—the inference from the nature of total 
warfare—to justify the refusal of the writ and did not regard 
Ex p. Weber as conclusive either way. In his view, supported 
by the consideration that in the instant proceedings no prima 


facie case had been made out, the real objection was not that - 


enemy civilians are nowadays as dangerous as soldiers but that 
an alien enemy cannot be heard to complain as against the 
Crown of acts done under the prerogative. Asquith, L.J., was 
of opinion that internment might well be an Act of State, and 
that such acts need by no means always be performed abroad, 
though he was unconvinced by the attempt to distinguish 
Liebmann’s Case from the instant one. 

In Hirsch v. Morrison, [1946] 2 All E.R. 27, it was sought 
to have struck out, not under R.S.C., Ord. 25, r. 4, but in 
virtue of the inherent jurisdiction, the statement of claim in 


- „an action for relief in respect of arrest, detention and threatened 


deportation as alien enemies brought by the same persons who 
were applicants for the writ of habeas corpus in R. v. Home 
Secretary, ex p. L., ubi supra. In a most careful judgment, 
Roxburgh, J., relied upon the latter case as establishing that 
the plaintiffs were enemy nationals at the date of judgment 
therein, since when nothing had occurred to alter their status; 
_ upon R. v. Bottrill, ubi supra, as showing that the war was 
‘still continuing and that the plaintiffs were therefore alien 
enemies at the date of judgment in those proceedings, which 
_ was subsequent to the issue of the writ in the instant action; 

upon Netz v. Chuter Ede, ubi supra, as the latest of authorities 
to the effect that actions by alien enemies claiming relief from 
threatened deportation cannot succeed; and, finally, again 
upon ÈR. v. Bottrill for the proposition that no complaint by 
- such persons against arrest and detention at the instance of 
the Crown can be heard. Accordingly, he struck out the 
statement of claim. 

These three decisions are indisputably of high interest and 
are undeniably right. But it would not seem that there is 
‘much that is new in them nor that too much should be sought 
‘to be extracted from them. Upon the different issues they 
involve the following comments are offered : 

1. The status of Germany. Professor Kelsen has presented 
in 389. A.J.I.L. 518 an attractive argument that the State of 
Germany ceased to exist with the Declaration of Berlin, ‘ the 
‘existence of an independent government [being] an essential 


element of a State in the eyes of international law’ (at p. 519). 
e 
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He therefore sees no alternative but the impossible one that 
Germany has become a species of no-State’s-land to the 
conclusion that that ‘ geographical expression’ is now a 
condominium of the four Allied Powers. He thinks, however, 
that German nationality survives, although, assuming inter- 
national recognition of the acquisition of sovereignty in spite 
of themselves by the Allied Powers, Germans abroad would be 
under the protection of those Powers. But it must be said that 
his argument appears to be to some extent influenced by what 
he considers desirable. For if there were still a mere belligerent 
occupation of Germany her denazification and the dismantling 
of her industries could not be lawfully undertaken. Presumably, 
the argument advanced on behalf of the applicant in R. v. 
Bottrill would, if developed, follow much the same lines as 
Professor Kelsen’s. It is one which is evidently not acceptable 
to either the Foreign Office or the courts. As to the latter, it 
must, however, be remembered that in the three cases discussed 
the existence or otherwise of Germany was in issue only for a 
very limited purpose—that of determining whether alien 
enmity was still a possible condition, given that wars, like 
quarrels of a lesser sort, presuppose at least two parties. It 
was nowhere suggested—nor does Professor Kelsen suggest— 
that the disappearance of the enemy State, if indeed it had 
occurred, involved not only the end of enmity but of that form 
of alienage which is German nationality. Yet this would seem 
to be quite as logical and, liberty is taken to say, quite as 
unpractical and academic a deduction as that the end of 
Germany ends the war. 


2. The continuance of the war. Professor Kelsen, however, 
will not follow Mr. Foster so far as to say even that. On the 
contrary, although he maintains that no treaty of peace can 
be concluded with the non-existent Germany, he thinks that a 
unilateral declaration of peace by the victors would be desirable 
and therefore, presumably, possible (at p. 524). Here, again, 
his argument seems to be somewhat coloured by his views as 
to what would be expedient. For he objects to a treaty 
because of the opprobrium‘in which its signature would involve 
any new German government. The Court of Appeal took in 
the matter the view that might have been expected of it: that 
war or peace is in English law a matter for the Crown alone 
to determine. Scott, L.J., observed that the rule of inter- 
national law might be different, but that our law has not, in 
that case, made it part of itself ({1946] 2 All E.R. 434, 485-6). 
But, if Professor Kelsen be right, international law has no 
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different rule. In general, it is apprehended that the question 
is much complicated by the circumstance that municipal legal 
systems have got into the habit of assigning to the ‘ duration ° 
a purely technical connotation, having nothing to do with 
hostilities nor yet with international relations and relating to 
such diverse matters as the interpretation of leases and the 
expiry of statutes. It would be a bold judge who would declare 
that the war had come to an end on any date for any purpose, 
and the consequences of his so doing would be incalculable. 
No doubt all this is highly convenient in administrative 
practice, but it certainly tends to befog the meaning of the 
simple words ‘ peace’ and ‘ war’. 

3. The status of internees. Presumably, the acceptance of 
the view that the Declaration of Berlin put an end to the war 
would not immediately affect the situation of prisoners of 
war stricto sensu—combatants taken in arms. For, although 
Article 75 of the Geneva Convention of 1929 indicates that their 
repatriation is to be undertaken as soon as possible after the 
conclusion of peace, it is recognised that they remain under 
discipline pending their actual transfer. Oppenheim’s Inter- 
national Law says that where war ends without a treaty of 
peace, i.e., subjugation, ‘captivity ought to end with 
annexation, and it will in most cases do so’ (6th ed., vol. II. 
p. 806). The question as to whether there is some intermediate 
stage between subjugation and annexation aside, the possibility 
of there being a distinction between prisoners of war proper 
and private civilian internees next falls to be considered. The 
Geneva Convention deals neither with them nor with enemy 
civil officials made captive, but Oppenheim says of both 
classes: ‘ They are not convicts, but are taken into captivity 
for military reasons, and are therefore prisoners of war’ and . 
may claim the privileges of such (op. cit., p. 300). The logic 
of that statement seems inescapable. Certainly the condition 
of a prisoner of war is normally an honourable estate. But the 
distinction between it and the infamia of the common criminal 
is somewhat obscured by the differentiation sought to be made 
. between the ‘innocent’ and the ‘criminal’ internment of 
civilian alien enemies. The latter distinction appears to arise 
from the conclusion reached by the Court of Appeal in 
Schaffenius v. Goldberg, ubi supra, that internment as a mere 
measure of police does not constitute governmental ‘ molesta- 
tion’ within the meaning of the celebrated phrase ‘ without 
molesting the Government or being molested by it’, used by 
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*Treby, C.J., in Wells v. Williams, 1 Ld.Raym. 282, 283, to 
describe the position of such alien enemies as are accorded 
ordinary procedural capacity. It has the demerit of stig- 

` matising as the Jess honourable the civilian enemy who is the 
more active in his enmity and who has, for the very reason of 
his greater activity, the stronger claim to be assimilated to 
the traditionally blameless and gallant category of prisoners of 
war stricto sensu. It appears, further, to be both unnecessary 
and incorrect. The heresy that prisoners of war are exlex, 
mentioned, though not exactly relied on, in the Three Spanish 
Sailors (1779), 2 W.BI. 1824, was exploded already as early as 
1797 in Sparenburgh v. Bannatyne, 1 Bos. & P. 168. Not 
merely innocent internees but criminal ones and prisoners of 
war proper have ordinary procedural capacity (Schaffenius v. 
Goldberg; Liebmann’s Case). Equally, they may none of 
them have habeas corpus in respect of their own detention at 
the hands of the State. But why there is this limitation is 
quite another question. The explanation is surely not to be 
found, however, in the lack of distinction between them; for 

` that is effect and not cause. To argue that the internee has 
no right to habeas corpus because he is a prisoner of war does 
not assist until it be known why the prisoner of war is denied 
that remedy. 

Sir Arnold McNair has, in the course of a criticism of 
Liebmann’s Case, suggested convincingly that ‘the true 
explanation is that the Crown in making a man a prisoner of 
war is acting under the royal prerogative (under which it wages 
war), and that its act, like certain other acts as a belligerent, 
is not examinable by the courts; in other words, that this act 
by the Crown belongs to the group of acts sometimes referred 
to as “acts of State’’’ (Legal Effects of War, 2nd ed., 
pp. 56, 59-60). In that they approach this view, the reasons 
given in the recent decisions discussed above are preferable to 
the petitio principii of Liebmann’s Case: an alien enemy at 
large is entitled to habeas corpus, but once he is interned he is 
disentitled therefrom as a prisoner of war—although the 
legality of his internment is the very act the validity of which 
he desires to challenge. But the matter has not yet become 
wholly clear. 

Expulsion may well be, as Wynn-Parry, J., suggested in 
Netz’ Case, a lesser exercise of ‘sovereign’ power than 
internment. But does not the attempt to assimilate the power 
to expel to the power to intern and to find a common basis in 
the prerogative for the rules regarding treatment of aliens in 
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THE EXCHANGE CONTROL ACT, 1947 


Wuatever the political scientist, economist or historian may 
think about the Exchange Control Act, 1947, it is certain that 
lawyers will regard its appearance on the Statute Book with 
mixed feelings. International lawyers will confess to a state 
of bewilderment, the practitioner cannot help expressing 
melancholic resignation, and only those few who are interested 
in the development of the conflict of laws will find some 
satisfaction in theoretical speculation. 


I 


The Articles of Agreement of the International Monetary 
Fund ' to which effect was given by the Bretton Woods Agree- 
ments Act, 1945,? make it one of the principal purposes of the 
Fund ‘to assist . . . in the elimination of foreign exchange 
restrictions which hamper the growth of world trade’.’ In 
pursuance of this object the Agreement provides that, while 
members of the Fund ‘may exercise such controls as are 
necessary to regulate international capital movements ’,* ‘no 
member shall, without the approval of the Fund, impose 
restrictions on the making of payments and transfers for 
current international transactions ’.° 

Moreover, by clause 8 (ii) of the Financial Agreement 
between the United Kingdom and the United States of America 
of December 6, 1945,° the Governments of both countries agree 
that not later than one year after the effective date of this 
Agreement, unless in exceptional cases a later date is agreed 
upon after consultation, they will impose no restrictions on 
payments and transfers for current transactions. The 

obligations of this paragraph (ii) shall not apply 

a) ee 

3 to restrictions imposed in conformity with the 
Articles of Agreement of the International 
Monetary Fund? provided that the Governments of 


1 Cmd. 6546. 

2 9 & 10 Geo. 6, c. 19. 

3 Art. I (iv). 

Art. VI (8). 

Art. VIII (2) (a): for a definition of ‘current i'ernational transactions " see 
Art. XIX. 

€ Cmd. 6708. 
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the United Kingdom and the United States will o 
not continue to invoke the provisions of 
Article XIV, Section 2 of those Articles (relating 
to exchange restrictions during the transitional 
period) after this paragraph (ii) becomes effective 
unless in exceptional cases after consultation they 
agree otherwise. 3 
(c). ` 

In these circumstances three courses were open to the 

British Government: it could abolish exchange control 

. altogether; it could control capital movements only; it could 
make all international transactions, whether they involved 
capital payments or current transfers, subject to a system of 
control and licensing and shift the burden of distinguishing 
between capital payments and current transfers to the ` 
administrative level. 

The uninstructed reader of the Bretton Woods Agreement 
must have gained the impression that it was the first or second 
course which its authors expected member States to adopt. 
But in the Memorandum on the Exchange Control Bill which 
the Chancellor of the Exchequer presented to Parliament” he 
ingeniously disabuses that uninstructed reader of all illusions 
he may have entertained. The Memorandum quotes the provi- 
sions relating to capital movements and rightly concludes that 
‘the right and, in some circumstances, the duty of detecting 
and controlling capital transfers is fully recognised’. Very 

` surprisingly, however, the Memorandum omits all reference to 
Art. VIII (2) (a)* of the Bretton Woods Agreement and 
explains that the Agreement’s emphasis ‘ is on a liberal admin- 
istration of exchange control so that genuine current 
transactions are not obstructed’. Yet the Bretton Woods. 
Agreement knows nothing of these words; it introduces a 
positive duty not to ‘impose restrictions on the making of — 
payments and transfers for current international transactions ”. 
And the British-American Agreement of December 6, 1945, 
uses similar words. It is, therefore, by no means certain 
whether the Exchange Control Ac, which embodies the third 
of the solutions mentioned above, is really as ‘ fully consistent 
with our obligations’ as the Chancellor claims in his 
Memorandum. However liberally the Exchange Control Act 
may be administered in practice, and however far-reaching the 
exemptions granted by Treasury regulations may be, there- 


7 Cmd. 6954. 
a Above, note 5. 
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* must remain a wide range of transactions which the exchange 
control authorities may classify as capital movements while in 
fact they are current transfers. The mere necessity for apply- 
ing for permission and, clearly, the refusal of permission 
for what is in fact a current international payment are 
* restrictions ’ which this country has undertaken not to impose. 

The Government had to make an invidious choice. In the 
present state of Britain’s economy it was difficult, and in view 
of the prevailing trends of British policy it was impossible, to 
adopt the first of the above-mentioned solutions. The Govern- 
ment could not very well adopt the second of those solutions, 
‘because the task of distinguishing current transactions from 
capital movements would have defied the labours of any legis- 

© lator.? The Government was driven to the conclusion that the 
only available machinery is a system of exchange restrictions. 
It remains to be seen whether the practical application of this 
system will be such as ‘to assist . . . in the elimination of 
foreign exchange restrictions which hamper the growth of 
world trade’. 


II 


The Exchange Control Act itself does not indicate such a 
policy, and this is why it contains few, if any, redeeming 
features for the practising lawyer. It is a ‘ Draconian 
measure ’!° which ‘ follows the “‘ stream-lined *’ pattern, that 
is to say, it takes powers for controlling and prohibiting far 
more than it could conceivably be desirable to control and 
prohibit in practice ’.'° It is almost useless to enumerate all 
the prohibitions contained in the Act. The practitioner must 
become firmly aware of the fact that the Act makes almost 
everything and anything illegal (in the absence of a licence) 
that has any contact, however remote it may be, with abroad. 
This is.a deliberate statement, free from exaggeration. Its 
implications require to be pongmen over, particularly by 
solicitors. 

It is true, of course, that by virtue of section 31 any 
provision of the Act ‘ impesing any obligation or prohibition 
shall have effect subject to such exemptions as may be granted 
by order of the Treasury, and any such exemption may be 
either absolute .or conditional’, and by section 86 (2) ‘ any 
order made by the Treasury under this Act *!. . . shall be laid 


9 See British Year Book of Le a Law, 1945, 254 
10 The Times, November 14, 1946. 
11 Other than certain orders pec in the Sixth Schedule. 
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before both Houses of Parliament immediately after it is ¢ 
made’. Moreover, ‘any permission, consent or authority 
granted by the Treasury under this Act . . . shall be published 
in such a way as, in the opinion of the Treasury, to give any 
person entitled to the benefit of it an adequate opportunity of 
getting to know of it, unless in their opinion publication is not 
necessary for that purpose ’ (section 87 (1) (e) ), and the powers 
of giving permission, consent or authority may be delegated 
(section 37 (4)). It has been stated in Parliament that liberal 
use will be made of the powers to make exemption orders and 
that the permissive powers of the Treasury will frequently be 
delegated to the banks. The practitioner will therefore have 
to work with the help of a continuously growing volume con- 
taining the Act, the exemptions orders from time to time made, 
amended, substituted or repealed, and any general permissions 
or directions which may have been published. It is to be 
hoped that this system, however cumbersome it may be, will 
prove to be more satisfactory than the scheme set up by the 
Defence (Finance) Regulations under which it was extremely 
difficult to know what applications for exemption or permis- 
sion were likely to succeed: the Exchange Control Authorities 
published so-called Notices to Banks which explained the 
policy ; they were, it is understood, readily available in New 
York, but could be obtained with great difficulty only by 
persons in this country (other than banks); the result was that 
almost all matters had to be referred to the banks and through 
them to the Exchange Control, and that the advice given by 
the former or the ruling procured from the latter- could hardly 
be checked. This situation was a particularly grave one, 
because it was almost invariably the monopoly of the banks to 
have access to the Exchange Control Authorities, i.e., the Bank 
of England, and because it was not their practice to give reasons 
for the refusal of any permission. Can it be doubted that 
administrative convenience was carried too far? Even in Nazi 
Germany Rules (Richtlinien) and Circular Letters (Runder- 
lasse), supplementing the Act, wére continuously published 
and access to the Exchange Control Authorities was open to 
the public. 

Such, then, is the material which will have to be consulted 
in future. So long as no exemption orders, general permis- 
sions, directions and so forth have been published there is not 
much point in going beyond the general statement made above 
and to amplify it by enumerating the prohibitions contained in 
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the Act. It may, however, be useful to draw special attention 
to a few provisions which were not to be found in the Defence 
(Finance) Regulations or are of peculiar interest for 
practitioners. 

1. Section 29 (1) of the Act provides that ‘ except with the 
permission of the Treasury no person resident in the United 
Kingdom shall settle any property, otherwise than by will, so 
as to confer an interest in the property on a person who, at 
the time of the settlement, is resident outside the scheduled 
territories, or shall exercise, otherwise than by will, any power 


. of appointment, whether created by will or otherwise, in favour 


of a person who at the time of the exercise of the power, is 
resident outside the scheduled territories’. This important 
provision is mentioned here, because it may so easily be over- 
looked; it applies to present and future, vested and contingent 
interests of all descriptions. 

2. Under the Defence (Finance) Regulations the validity of 
a contract requiring the permission of the Treasury was often 
doubtful, since so much depended on the facts of each case.'? 
Section 88 (1) of the Act will therefore be welcomed as a 
helpful clarification. 

It shall be an implied condition in any contract that 
where, by virtue of this Act, the permission or consent of 
the Treasury is at the time of the contract required for the 
performance of any term thereof, that term shall not be 
performed except in so far as the permission or consent is 
given or is not required: Provided that this subsection 
shall not apply in so far as it is shown to be inconsistent 
with the intention of the parties that it should apply, 
whether by reason of their having contemplated the per- 
formance of that term in despite of the provisions of this 
Act or for any other reason. 

Some points of interpretation may be noted. The provision 
only applies to ‘ contracts’; it does not apply to a payment, 
transfer or conveyance. The provision applies, if neither party 
knows of the necessity for permission as well as if both parties 
know such necessity and have an innocent intention ; it does 
not apply, if both parties have the knowledge of such necessity 
and have a wicked intention or if both parties genuinely believe 
that no permission is required, and one of them guarantees 
the absence of such necessity. So long as only one of the 
parties has a wicked intention, the rule applies. An express 


12 See III (1940-1911) Mov. T. Rev. 202, 203. 
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term in the contract would presumably override the ‘ implied ° 
condition ’ of section 38 (1). i 
3. Section 41 (2) gives the Treasury power to declare that 
a person is to be treated as resident or not resident in such 
territories as may be specified. The Act does not seem to. 


explain the effect of such declaration. It cannot be assumed 


that it would be binding upon courts. 

4, It was a curious feature of the Defence (Finance) Regula- 
tions that no provision was made regulating the procedure in 
connection with the collection of debts due to non-residents. 
It is believed that in many cases non-resident plaintiffs 
obtained and enforced judgments for debts the payment of 
which required permission.’? The Fourth Schedule to the 
Exchange Control Act contains elaborate provisions dealing 
with this point. It is now enacted that ‘it shall be implied in 

‘any judgment or order of any court in the United Kingdom and 
in any award given under the law of any part of the United 
Kingdom that any sum required to be paid by the judgment, 
order or award . . . to which the said provisions apply shall not 
be paid except with the permission of the Treasury °’. More- 
over, rules of court may be made to secure that, in the absence 
of permission, sums due or recovered under any judgment may 
-be paid into court. But a debt shall be allowed to be a good 
petitioning creditor’s debt and shall be admitted to proof 
in any bankruptcy, winding-up of any company or in the. 
administration of the estate of a deceased person. 

The position of a solicitor who, without instituting proceed- 
ings, recovers a debt due to a non-resident is a difficult one. 
‘According to section 5, the debtor may not ‘make any 
payment to or for the credit of a person resident outside. the 
scheduled territories ’, and even if he pays to the solicitor, the 
latter may not.place the sum to the credit of his non-resident 
client. It would seem, therefore, that, notwithstanding the 
inevitable delay, the solicitor should in the first instance obtain 
the directions of the Exchange Control Authorities.’ If these 
provide for payment to the credit, of a blocked account, then 
clause 6 of the Third Schedule would apply : the debtor would 
be under a duty to the creditor to cause the debt to be paid 

- or credited to the blocked account, ‘ and the crediting of any 

sum to a blocked account in pursuance of a direction of the 

Treasury shall, to the extent of the sum credited, be a good 

discharge to the person from whom the sum is due’. 


13 V (1948-1944) Mop. L. Rev. 
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5. Where a solicitor receives instructions to form a company 
for non-resident clients, he will do well to remember that he 
cannot follow the usual practice of having the memorandum of 
association subscribed by two of his clerks. By section 8 (2) 
the subscription by a nominee for a non-resident is, in the 
absence of permission, invalid in so far as the nominee’s 


‘membership is concerned, though not in so far as the incorpora- 


tion of the company itself is concerned. 

6. The Defence (Finance) Regulations provided that the 
resident owner of many types of foreign securities had to 
register them with the Exchange Control Authorities; in many 
cases he was under a duty to sell the securities to the Bank of 
England. The Act seems to dispense with these duties and to 
replace them by complicated sections the short effect of which 
is that such securities are to be deposited with an authorised 
depositary (sections 15 and 16). 

7. Where a resident fails to comply with his duty of selling 
specified currency, e.g., dollars, to an authorised dealer, the 
Treasury may make a vesting order and so acquire the dollars 
against payment of the market price (section 2 (5)). If, in 
breach of his duties, the owner purchases American securities 
with his dollars, the Treasury may direct him to sell the 
securities and may specify ‘ the manner in which, the persons 
to whom and the terms on which the property is to be sold’ 
(section 26). 

These few observations are admittedly haphazard and 
insufficient to explain an Act comprising forty-four long 
sections and six schedules. Nothing in the nature of a com- 
mefitary was intended. Some characteristic points were to be 
indicated for the very limited purpose of conveying a warning 
to those concerned with foreign interests. l 


MI 


From the point of view of the conflict of laws, the Exchange 
Controk Act itself contains little that would require special 
empha iis. Most provisions,of the Act apply to (a) acts done in 
the U sited Kingdom by any person, whether resident here or 
not, ind (b) acts done outside the United Kingdom by 
resid. nts. The usual formula is: ‘no person .. . shall in the 
Unit’ Kingdom and no person resident in the United 
Kin dom shall outside the United Kingdom .. .’.. The prin- 
cipl/is being underlined by section 42 (5), according to which 


‘tk j ¢ bligations and prohibitions imposed by this Act shall, 
! 
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subject to the express limitations contained therein, apply to 
all persons, notwithstanding that they are not in the United 
` Kingdom and are not British subjects’. 
The policy underlying the Act raises much more difficult 
- questions. It has now become very doubtful whether the 
consequences of exchange restrictions applicable in a foreign 
- country can ever be said to be irreconcilable with the English 
ordre public; the primacy of the policies of a planned economy 
which England at present proclaims and to which the 
Exchange Control Act gives forcible expression, may even be 
said positively to demand recognition of the effects of a foreign 
country’s exchange restrictions. This may be particularly so 
in relation to countries which are members of the International 
Monetary Fund. In this connection it is necessary to draw 


attention to Art. VIII (2) (b) of the Bretton Woods Agreement 


which was incorporated into the law of England by section 3 
of the Bretton Woods Agreement Order, 1946 " : 

Exchange contracts which involve the currency of any 
member and which are contrary to the Exchange Control 
Regulations of that member maintained or imposed con- 
sistently with this Agreement shall be unenforceable in the 
territories of any member. 

The interpretation of this article gives rise to many 
problems. The term ‘ exchange contracts ’ is by no means free 
from ambiguity, but probably means a contract by which one 
of the parties promises to give consideration in the form of 
funds denominated in the currency of the country, the regula- 
tions of which prohibit the transaction: if by a contract made 
in England A, an American, promises to pay to B, a Swiss, 
French francs in France and the contract is contrary to French 
- law, it is unenforceable here, though it would probably be 
enforceable if, contrary to French but not to Belgian law, 
Belgian francs were promised to be paid. In other words, the 
provision substitutes the control of the lex monetae for that of 
the proper law of the contract. The principal difficulty, how- 
ever, arises from the words ‘ maintained or imposed consis- 
tently with this Agreement’. Are the English Exchange 
Control Regulations imposed in conformity with the Bretton 
Woods Agreement? As has been shown, an affirmative answer 
cannot be predicted with certainty. And how is an English 
judge to decide, e.g., whether French regulations are consistent 
with the Agreement? He would require the most detailed 


14 S.R. & O., 1946, No. 36. 
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knowledge not only of the terms of the law but also of its 
administration in practice on which so much depends. And 
would it be fatal if in any particular respect, however insignifi- 
cant, the regulations were found -to violate the Agreement ? 
- These questions are so formidable that the use of. the term 
unenforceable ’ becomes a matter of minor consequence ; when 


_construing what in effect is a provision of an international 


treaty a judge should not have regard to technical rules of 
English law.** 
. F. A. Mann. 


15° Concluded on May 15, 1947. 


REPORTS OF COMMITTEES 


PARLIAMENTARY PRIVILEGE: THE CASE OF MR. W. J. BROWN 


THE validity of an agreement restricting a Member’s freedom 
of action in Parliament has never before been submitted to the 
judgment of the Committee of Privileges. The nearest prece- 
dent to the case of Mr. W. J. Brown, the Member for Rugby, 
is the case of Alderman Robinson (H. C. 85, 1948-44, p. 5), 
which is not very similar. . 

Mr. Brown was the salaried Parliamentary General Secre- 
tary of the Civil Service Clerical Association, a trade union 
within the meaning of the Trade Union Act, 1913. There was 
a written contract between Mr. Brown and the Association, 
which included provisions that Mr. Brown should ‘ be entitled 
to engage in his political activities with complete freedom’, 
that he should ‘ deal with all questions arising in the work of 
the Association which requires parliamentary or political 
action `, but that nothing therein contained should entitle him 
‘in his political and parliamentary activities to purport to 
represent the political views of the Association (if any) *, and 
that he should ‘ only represent the Association in so far as 
Civil Service questions are concerned °. Mr. Brown was entitled 
to terminate the agreement by six months’ notice, but there 
was no corresponding power on the part of the Association. 
His expressions of his political opinions became embarrassing 
to the Association, and for that reason the Executive Commit- 
tee desired to terminate the agreement. They attempted by 
correspondence and meetings to agree with Mr. Brown the terms 
on which his official connection with the Association might be 
brought to an end without financial loss to himself. Mr. Brown 
in fact provisionally agreed financial terms which he said were 
not unreasonable, but he insisted that the question of the 
termination of the agreement should he submitted to the 
Annual Conference. At this point complaint was made to the 
Committee of Privileges that the conduct of the Executive 
‘Committee of the Association was calculated improperly to 
influence Mr. Brown in the exercise of his parliamentary duties 
and constituted a breach of privilege. 

The Committee of Privileges (1947, H. C. Pap. 118) formu- 
lated the following description of the nature of the privilege 
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e involved in the present case :— It is a breach of privilege to 
-take or threaten action which is not merely calculated to affect 
the Member’s course of action in Parliament, but is of a kind 
against which it is absolutely necessary that Members should be 
protected if they are to discharge their duties as such indepen- 
dently and without fear of punishment or hope of reward’. 
The Committee continue: ‘The relationship between a 
Member and an outside body with which he is in contractual 
_ relationship and from which he receives financial payments is 
. one of great difficulty and delicacy’. It would certainly 

be improper, the Committee state, for a Member to enter into 
any arrangement fettering his complete independence as a 
Member of Parliament by undertaking to press some particular 
point of view on behalf of an outside interest, whether for 
reward or not. Equally it might be a breach of privilege for 
an outside body. to use the fact of an agreement or the receipt 
of payment as a means of exerting pressure on a Member to 
follow a particular course of conduct as a Member. It would 
also be clearly improper to attempt to punish a Member pecuni 
arily because of his activities as a Member. It has long been 
recognised, however, that there are Members who receive 
financial assistance from associations of constituents or other 
outside bodies ;"and so long as no attempt is made to assert or 
exercise control over a Member’s freedom, the’ making of such 
payments does not of itself involve a breach of privilege. On 
the other hand, such outside body must in general be entitled 
-to terminate that relationship lawfully when it considers it 
necessary: for the protection of its interests to do so.. It may 
often be difficult to reconcile these principles, and the line 
between them may be a fine one. The Committee of Privileges 
concludes that ‘ the Executive Committee were entitled to bring 
the question of the termination of the agreement before the 
` Annual Conference of the Association, that they had in effect 
been invited by Mr. Brown so to do, and that their action in 
proposing so to do was not calculated to, and did not in fact, 
affect Mr. Brown in the discharge of his parliamentary duties ’. 
The.Committee did not think it necessary for the due execution 

- -of the power of Parliament that the Association should be pre- 
“eluded from pursuing the proposed course, and it therefore 
_ recommended that no further action should be taken by the 
House. They described the language of the agreement as 
unfortunate in so far as it suggested that Mr. Brown was to 
represent the Association in Civil Service matters involving 
-~ parliamentary action, but they did not consider that he was 
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-in fact fettered in his complete freedom of action in regard to 
such matters: nor did they think that the Executive Com- 
mittee sought or intended to control or fetter his freedom in 
regard to wider politieal issues. 

This report was drafted by the Attorney-General, and 
carried in the Committee of Privileges by a vote on party lines. 
The draft report proposed by Mr. Clement Davies, which had 
the support of the non-Labour members of the Committee, 


considered that improper pressure was brought to bear on ` 


Mr. Brown in respect of his speeches and votes in Parliament; 
though it recommended that, as there was no exact precedent, 
no action should be taken in the circumstances against the 
Association’s officers. 

The matter was debated in the House of Commons on the 
motion introduced by Mr. Arthur Greenwood, the Chairman of 
the Committee of Privileges, in the following form :— That 
this House agrees with the Report of the Committee of 
Privileges, and in particular declares that it is inconsistent 
with the dignity of the House, with the duty of a Member to his 
constituents, and with the maintenance of the privilege of 
freedom of speech, for any Member of this House to enter into 
any contractual agreement with an outside body, controlling or 
limiting the Member’s complete independence and freedom of 
action in Parliament or stipulating that he shall act in any way 
as the representative of such outside body in regard to any 
matters to be transacted in Parliament; the duty of a Member 
being to his constituents and to the country as a whole, rather 
than to any particular section thereof’. The second part of 
this motion, from the words ‘ and in particular declares . . .’ to 
the end, was an expanded version of part of Mr. Clement 
Davies’ minority draft report, and was no doubt tacked on in 
a laudable endeavour to secure unanimity in the House. This 
the motion unfortunately failed to do. Mr. Brown himseif 
was the first to point out the confusion caused by the twofold 
nature of the motion, as Members might well agree with the 
latter part while disapproving of the report. Mr. Pickthorn, 


Burgess for Cambridge University, and Mr. Henry Strauss, - 


Member for the Combined English Universities, moved an 
amendment to disagree with the report, but agreeing to the 
remainder of the motion; firstly, because they thought on the 
facts that improper pressure had been exercised by the Associa- 
tion, and secondly, because they denied that the latter part 
of the motion was consistent with, or involved in, the report. 
Mr. Pickthorn analysed the matter into four questions, not 

e 
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~e one of which, he contended, was clearly, plainly and rightly 
answered in the report, viz :—(i) Is it a breach of privilege by 
a Member to enter into any agreement, explicit or implicit, to 
limit the Member’s parliamentary action? (ii) Is it a breach 
of privilege on the part of the other party, whether trade union 
or limited liability company, etc., by which the agreement may 
have been made? (iii) If any such agreement is a breach of 
privilege, then is not any pressure brought, even within the 
limits of the agreement, itself a breach of privilege? (iv) If 
such agreement is not a breach of privilege, or not so that it 
_ must be treated as void or non-existent, then is any attempt 
to put more pressure than the agreement purports to allow a 
breach of privilege? Mr. Pickthorn also criticised that part of 
the Committee’s conclusions which says that the test of the 
nature and extent of any particular parliamentary privilege 
is whether the right claimed is one which is absolutely neces- 
sary for the due execution of the powers of Parliament. He 
suggested that the matter should be put in the converse form, 
viz., privileges are something absolutely necessary for the due 
execution of the powers of Parliament, or, rather, of the 
functions of the House. 

Mr. Herbert Morrison implicitly gave his opinion on the 
question emphasised by Mr. Strauss, namely, whether 
Mr. Brown’s agreement in itself was objectionable. By the 
agreement, Mr. Morrison said, Mr. Brown had signed away his 
complete freedom of action on Civil Service matters. ‘If, 
hereafter ’, he went on, ‘ people make arrangements of this 
sort . . . I think hon. Members and organisations con- 
cerned should be very careful and would do well to reflect upon 
them. If this agreement continues after tonight, I should 
have thought the hon. Member for Rugby and the Associa- 
tion would think twice about it. I should have thought it 
would be a matter for consideration whether a prima facie 
case—vould not arise for consideration by the Committee of 

> Eriviloges.’ As regards trade unions, Mr. Morrison said that, 
_ as far as he knew from his wide experience, there was no other 
agreement of this kind. ‘dn fact’, he added, ‘I do not know 
of any agreement which affected the parliamentary action of 
trade union Members of the House.’ If he found a trade union 
affiliated to the Labour Party which had an agreement with its 
Members of Parliament similar to the one in this case, he would 
advise the trade union and the Member to get out of it as 
quickly as they could. 
The amendment was defeated and Mr. Greenwood’s motion 
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= carried. although the Whips were off, ‘lie ‘division in the 
. , House was also on party lines, with the Toeg Members 
- mentioned voting against the resolution. _ 

-It is a recognised fact that many Members receive payment, 
_whether as salary or otherwise, from outside bodies, and this 
is not undesirable in so. far as public policy does not require 
” Members of Parliament to be cut off from all contact with other 

` occupations and professions. Such payments would relate to 

‘the work they.do outside Parliament, but in most cases we may ` 

suppose that a Member’s interests largely coincide with those 

` of the outside body which pays them. Apart from the possi- 
bility of secret undertakings, it might be well-nigh impossible 
in some cases -to determine whether or not there was an implied 
understanding that the Member should represent the views of 
the outside organisation in matters with which that organisa- - 

tion is concerned.- No doubt some of the opposition Members . 

found it hard to believe the position with ‘regard to Members 

sponsored by trade unions. The main safeguard must lie in 

`. the good sense and integrity of Members, and the frankness 
with which they disclose the fact that they. have a personal 
interest in a matter under discussion in the House. On. the 
other hand, it would be unjust and absurd if a Member could. 
‘+ take advantage of his position, so long as he was a Member, 
i to disable an outside body from terminating an aprecioent! in 
roe circumstances. 

. O. Hoop PHILLIPS. 


NOTES OF CASES 


VICARIOUS LIABILITY OF HOSPITAL AUTHORITIES 


In Collins v. Herts C.C., [1947] 1 All E.R. 638, the plaintiff’s 
husband had died in a county council hospital as a result of a 
lethal dose of cocaine injected by an operating surgeon, Mr. H., 
in- the belief that it was a proper anæsthetic dose of procaine. 
The mixture was ordered by Mr. H. in a telephone conversation 
with a resident house surgeon, Miss K., who misheard the 
instructions and told the pharmacist to dispense the lethal 
dose. The pharmacist did so without further inquiry or 
authority, and Mr. H. administered the injection without 
checking the mixture. 

The plaintiff claimed damages against the county council, 
alleging negligence in the conduct of their hospital, and the 
statement of claim also alleged that the county council was 
vicariously responsible for negligence on the part of Mr. H. 
and Miss K. The plaintiff further claimed damages against 
Mr. H. on the ground of his failure to exercise reasonable care. 
At the trial the plaintiff sought to amend her statement of 
claim by alleging that the county council was also responsible 
for the negligence of the pharmacist, although the period of 
one year applicable to actions against public authorities, under 
section 21 of the Limitation Act, 1989, had expired. 

Hilbery, J., found that the county council had permitted a 
dangerous and negligent system to be in operation and that 
-` Mr. H., Miss K. and the pharmacist were all guilty of 
negligence. On these findings at least three interesting 
questions of law fell to be decided. 


}. Vicarious Liability for Various Classes of Officers. 
In Gold v. Essex C.C., [1942] 2 K.B. 298, the Court of 
Appeal held that a hospital authority was liable for the negli- 


`. gence of a competent ragiographer who was a whole-time 


| employee, and, obiter, that it was not liable for the negligence 
of a visiting surgeon. In the present case the position of 
Mr. H. and Miss K. was such that they fell rather nearer the 
borderline than the visiting surgeon and the radiographer in 
Gold’s Case. 

Mr. H. had signed a form showing that he was a temporary 
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part-time employee of the county council, undertaking to` 


attend at the hospital each week on Tuesday for three hours, 
and on Friday for four hours, and to be on call on certain other 
days, at a basic salary of £500 per annum. Miss K. had been 
employed by means of a similar appointment form as a whole- 
time junior house surgeon; she was a student in her last year, 
had passed her examinations in pharmacology, but was not a 
qualified medical practitioner. 

Hilbery, J., considered. that, as a result of the decision in 
Gold v. Essex C.C., the vicarious liability of a hospital 
authority no longer depended on whether the officer in question 
performed his duty under a contract for services or a contract 
of service,' but that the test was whether the officer was em- 
ployed to perform some of the obligations of providing nursing, 
accommodation and treatment which the authority owed to its 
patients. If so, the fact that these obligations were performed 
by a professional person did not divest the authority of its 
responsibility on the principle qui facit per alienum facit per se. 

On this basis the county council was held lable for 
Miss K.’s negligence because one of the amenities offered by 
the hospital to its patients was the presence at all times of a 
resident house surgeon. 

In distinguishing the position of Mr. H. from Miss K., the 
learned judge applied another test, namely, the extent to which 
the authority was able to direct what Mr. H. did and how he 
did it. Deciding on the facts of the case that the authority 
could so direct Miss K. but not Mr. H., he held that there was 
no vicarious liability for the negligence of Mr. H. It is diffi- 
cult to see how this test differs from the old one of contract for 
services or contract of service. 


2. The Nature of the Vicarious Liability. 

The English Courts are never anxious to discuss the basis of 
the master’s liability in English law for the acts of his servant. 
Is the liability truly vicarious, or does it depend on the 
master’s personal negligence in selecting and supervising the 


. servant? The present case throws some light on the problem 


when we come to the plaintiff’s application to amend by alleg- 
ing that the county council was responsible for the negligence 


-of the pharmacist. The county council resisted the application, 
‘arguing that it was an attempt to rely on a new cause of action 


which was statute-barred. The learned judge did not accept 


1 See Hillyer v. St. Bartholomew's Hospital, (1909; 2 K.B. 820. 
® ` . 
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this view, but allowed the amendment on the ground that the 
allegation in respect of the pharmacist was merely a part of 
the particulars of the claim for negligence against the county 
council, as were the allegations relating to Mr. H. and Miss K. 


- It follows from this that the responsibility of the hospital 


authority for the acts of officers in any of the various categories 
in question must be a liability for the authority’s personal 
negligence and is not truly vicarious. 


3. Apportionment of Damages between Joint Tortfeasors. 


Mr. H., as the county council’s co-defendant, was also 
found liable for negligence, and the next point to be considered 


` was a claim against him by the county council for contribution 


under the Law Reform (Married Women and Tortfeasors) 
Act, 1935. By section 6 (2) the contribution recoverable from 
any person is such as ‘ may be found by the Court to be just 
and equitable, having regard to the extent of that person’s 
responsibility for damage means the extent to which he is 
liability must be shared equally between the two defendants, 
purporting to follow the principle which he had laid down in 
Smith v. Bray (19389), 56 T.L.R. 200, that the damages should 
be apportioned not according to the relative negligence or 
culpability of the two tortfeasors, but according to the relative 
effect of their acts in causing the damage. 

It is submitted that this interpretation of the subsection 
is both strained and impracticable. The extent of a person’s 
responsibility for damage means the extent to which he is 
answerable for the damage, and a person does not answer for 
damage in a court of law except in so far as the damage is the 
consequence of some culpable conduct on his part. This would 
seem to be the proper interpretation of ‘ responsibility ’, par- 
ticularly in the context of a negligence action. The tortfeasor 
is found liable to the plaintiff in the first place on the basis of 
culpability, and there is no reason why this basis should be 
abandoned when the court turns to contribution.’ 

If the Legislature had wished to provide for apportionment 


- on the principle adopted by Hilbery, J., it would surely have 


used some more neutral phrase such as ‘ the extent to which 
the person caused the damage’. It is suggested, however, that 
if such a phrase had been used its application would have 


2 If authority be needed for the proposition that a person is not liable for contri- 
bution unless be îs a tortfeasor, it can be found in Johnson v. Cartledge, 
[1939] 3 K.B. 654. 
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_caused grave difficulties. Indeed in the- present -caseo _ - 
Hilbery, J., did not follow his own principle ; the relative effect - 
. of the surgeon’s act and omission (for it is clear from the 
judgment that omissions must be taken into account) in 
causing the damage was greater than anyone else’s, because he 
failed to check the dose and actually applied the anesthetic, 
yet he was only found liable to contribute equally with the 
hospital authority. It might be argued, in fact, that the 
damage on this limited theory of causation was solely the effect 
of the surgeon’s act in applying the anesthetic, which would 
reduce the principle of apportionment to absurdity. aa 
The difficulty is to develop any logical theory of causation 
which relies on the effect of acts to the exclusion of their legal ` 
content. Professor Goodhart * has demonstrated the fallacy of 
contemplating acts of negligence in the abstract divorced from 
their consequences. The present decision illustrates the con- © 
verse, the difficulty of tracing the consequences of an act with- 
out reference to its negligence. This becomes more apparent if 
we consider a case where the tortfeasor’s initial liability is 
based not on an act but on an omission. Ifa railwayman omits 
to close a level crossing and an accident occurs it is impossible 
to trace any causal connection whatever between his omission 
and the damage, except by referring to what he ought to have ` 
done, And when one refers to what he ought to have done one 
is at once introducing culpability into the test.‘ 
In Croston v. Vaughan, [1988] 1 K.B. 540, the Court of 
Appeal dismissed an appeal from a decision of Porter, J., 
. awarding under the Act two-thirds of the liability against the 


` -driver of one car who was negligent in pulling up violently and 


not giving a hand signal, and one-third against the driver of 
another car who tried to overtake instead of braking. The 
issue now under review was not specifically discussed, but the 
“whole language of the Lords Justice is against the limited 
theory of causation. ‘It is impossible’, says Greer, L.J., in 
concluding his judgment, ‘to: disturb the decision of the 
learned judge on the question of the, proportions of the blame ’. 


* Camb. Legal Essays. 101. 

4 In Ripon vy. Port of London Authority, [1940] 1 All E.R. at p. 648, the two 
defendants were both liable tor breach of statutory duty io maintain a stairway 
in a dock. Tucker. J., after saying, ‘Tt may appear curious to decide that 
the responsibility of one person who has committed a breach of a statutory 
duty . . . is in any way different from that of another person who has com- 
miffed a very similar breach’. awarded that three-quarters of ihe liability 
should be borne by the Port of London Authority on the ground that thev 
were the ovenpiers of the dock in substance, while the other defendants were 
merely notional occupiers for a limited purpose, 


Oct. 1947 NOTES OF CASES 429 


Dissenting on the ground that failure to give a hand signal was 
not negligent, Slesser, L.J., would have been guided by the 
analogy of the Maritime Conventions Act, 1911, s. 1 (1) (@), 
which provides, ‘ if, having regard to all the circumstances of 
the case, it is not possible to establish different degrees of 
fault, the liability shall be apportioned equally ’. Scott, L.J., 
agrees that the appeal be dismissed, ‘ the proportions fixed by 
the learned judge for apportioning the blame between the two 
defendants being affirmed ’. 

A similar question arises under the Law Reform (Contribu- 
tory Negligence) Act, 1945, s. 1 (1), of which provides for the 
reduction of damages ‘ to such an extent as the court thinks 
just and equitable having regard to the claimant’s share in the 
responsibility for the damage’. Dr. Glanville Williams, in 
his paper’ on the 1945 Act, assumes that the effect of this 
provision is the same as that of the Tortfeasors Act with 
regard to the principle of apportionment and regrets the 
decision in Smith v. Bray. In Jay v. Veevers, [1946] 1 All 
E.R. 646, however, Lynskey, J., operated the 1945 Act on the 
basis of culpability without reference to Smith v. Bray. 


J. P. LAWTON. 


LEGAL EVASION OF TAXATION AND MENS REA 


In an earlier note, at 6 Mod.L.Rev. 248, the writer traced the 
change, in recent years, in the attitude of the courts towards 
f legal evasion’ of tax from the view that such evasion is not 
in itself morally censurable to the view that it was essentially 
anti-social and the negation of good citizenship. Two recent 
decisions of the Court of Appeal have emphasised the trend 
referred to and also made clear two important principles 
involved in the application of the statutory provisions aimed 
at legal evasion. In the first place it is immaterial that the 
rigorous, and literal, operation of these provisions may produce 
results that appear to be capricious or to involve undue hard- 
ship and, secondly, the possession of mens rea, or even a guilty 
knowledge of the schemes én question, is not an essential con- 
comitant of the operation of these provisions. The cases in 


‘question—Congreve & Congreve v. Inland Revenue Commis- 


sioners, [1947] 1 All E.R. 168 and Holt and another v. Inland 
Revenue Commissioners, [1947] 1 All E.R. 148—were, of 
course, concerned to a great extent with the involved 


5 Mop.L.Rev. July, 1946, at p. 181. 
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technicalities of the relevant sections of the Finance Acts bute 
they will be discussed here only in their broader aspcets. 

Congreve’s Case was concerned with the effect of section 18 
Finance Act, 1936 and section 28 Finance Act, 1938 which, very 
broadly, are aimed at the avoidance of taxation by individuals 
- resident in this country by means of transfers of assets abroad 
whereby, as a result thereof or in conjunction with associated 
operations, income becomes payable to persons resident abroad 
but is able to be enjoyed, either in presenti or in futuro, by 
such individuals. On the technical issues it was held that it 
was sufficient to be within the section if the transfer is procured 
by the taxpayer though not actually executed by him while the 
material date, so far as the residence of the transferee is con- 
cerned, is the date the income becomes payable to him and not 
the date the transfer is executed. The main point of principle 
_relied on by the appellant was, however, that the literal inter- 
pretation of these sections could produce results so capricious 
. and indeed fantastic, that an entirely disproportionate penalty 
might be inflicted on the taxpayer ; this was said with reference 
to the attribution to the taxpayer of the whole of the income 
of the transferee and not merely of such part as arose from the 
assets transferred. The Court of Appeal rejected this argument, ` 
- founding itself upon the strong words of Lord Greene, M.R., 
in Howard de Walden v. Inland Revenue Commissioners 
(1942), 25 Tax Cas. 121, 188: ‘ It is illegitimate to force upon 
such language (of the sections) a strained construction merely 
because it may otherwise lead to a result which to some minds 
may appear to be unjust . . . the section is a penal one and its 
consequences . . . are intended to be an effective deterrent 
which will put a stop to practices which the Legislature con- 
siders to be against public interest. For years a battle of 
‘manceuvre has been waged between the Legislature and those 
who are minded to throw the burden of taxation off their own 
„shoulders on to those of their fellow subjects ... It would 
not shock us in the least to find that the Legislature has deter- 
mined to put an end to the struggle by imposing the severest 
of penalties. It scarcely lies in the mouth of the taxpayer 
who plays with fire to complain of burnt fingers.’ 

Holt’s Case was concerned with the effect of section 24, 
Finance Act, 1948, which was aimed primarily at the so-called 
‘whisky-ramp’ of that time; this ‘ramp’ was effected by 
control of a company being obtained by a speculator and its 


- stock sold to him at pre-war prices and then resold by him at 


the enhanced wartime value in such a way that neither the 
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‘company nor any of the persons concerned in, or benefiting 
` from, the transactions became liable to the excess profits tax. 
-The section enabled the Crown to assess the full excess profits 


tax that would: have been due to the Revenue if the original 


company’s trading stock had been sold in the first place at its 


full market value; these provisions were made to operate 
retrospectively from the inception of the excess profits tax. All 
persons who had in any way benefited from the main, or any 
associated, transactions were made liable jointly and severally, 
subject to certain reasonable safeguards against hardship, e.g. 


-transferors of shares, who were not concerned in the various 


transactions apart from selling their shares in the original 
company, had their liability limited to the extent to which 
they had ‘ financially benefited °. 

In the instant case the appellant had sold his shares in a 
company carrying on the business of distillers and whisky. 
merchants for £38 7s. per share but the market value of these 
shares had been determined by the Appeal Commissioners, in 
accordance with the provisions of section 24, to be only £8 per 


- share, with the result that the appellant’s ‘ financial benefit ’ 
_ amounted on this basis to over a million pounds. The appellant 


took objection in limine to the assessment made upon him on 

the. ground that mens rea, or at least an ‘ awareness of the. 
whole scheme’, was an essential prerequisite for the operation 

of the provisions of the section. In a similar case heard by the 

Court of Session last year, the Lords of Session had held that 

the shareholders of the original company ‘ who parted with 

their shares without any awareness of a scheme, actual or 

prospective, to realise stock so as to escape liability to the 

Excess Profits Tax’ were not caught by the section. 

Lord Greene, M.R., in delivering the unanimous judgment 
of the Court of Appeal, was unable to follow the views of the 
Court of Session for he considered that they had been over- 
much influenced by the possible hardships which might result 
from a literal interpretation of the words of the section upon 


- certain states of fact. There was nothing in the section to 


suggest that mens rea, og even a general awareness of the 
scheme in question, was necessary to be proved on the part of 
the taxpayer ; moreover the section, though penal, could hardly 
be said to act as a deterrent since its provisions had been made 


- to operate retrospectively in respect of transactions which were 


s legal at the time they were effected, however much they might 


appear to offend against the canons of social morality, Lord 
Greene considered that the sale of the shares in the original 
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‘company was an essential link with the main transactions by 
which excess profits tax was evaded and, on the plain words 
of the section, its provisions operated without the transferor 
of the shares in this company having to be fixed with a guilty 
knowledge of the schemes in question. 

Leave to appeal to the House of Lords was given both in 
Congreve’s and Holt’s Cases and it will be interesting to see 
how far support will be given to the tax-evader’s contention 
that the plain words of provisions aimed as such evasion must 
be cut down either on the ground of possible hardship or of the 
necessity of mens rea on the part of the taxpayer. 


A. FARNSWORTH. 


DESERTION—EFFECT OF OFFER TO RETURN’ 
Tume decision in Thomas v. Thomas, [1946] 1 All E.R. 170 is 


of considerable importance in matrimonial law in that it deals _ 


with the effects of a bona fide offer to return on the part of 
a deserting spouse. Some of the effects are well settled. 
Thus it is clear that it will bring the desertion to an end and 
if the party making the offer is the wife it will revive her 
right to maintenance: Jones v. Newtown and Llanidloes 
Guardians, [1920] 3 K.B. 381. In Thomas v. Thomas it was 


decided for the first time that a refusal of a bona fide offer to ` 


return will not only end the desertion on the part of the 
repenting spouse but will amount to desertion on the part of 
the hitherto innocent party. The decision is one by Lord 
Merriman P. and Hodson J. and the reasons underlying 
Lord Merriman’s decision appear from the following passage 
of his judgment in [1946] 1 All E.R. p. 174: 


It is established beyond a shadow of doubt that by 
taking appropriate steps to repent the wife can re-establish 
the obligation of the husband to maintain her. The 
question is whether there is any reason why, by the same 
process, she should not turn the husband into a deserter 
without the preliminary of a restitution suit. Quite 
plainly, it is not necessary for the purpose of re-estab- 
lishing her right to maintenance. I am bound to say that 

-~ I can see no logical reason why the process which re- 
establishes her right to maintenance should not also 
establish her right to assert that the hushand in his turn 
becomes the deserter, and in my opinion that is the 
inevitable conclusion from the well-known passage in the 
judgment of Warrington L.J. in Thomas v. Thomas, 
[1924] P. 194 at p. 201. 
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It is submitted with the greatest respect that there is a 
very forceful and logical reason why a deserting spouse should 
not be able to ‘turn the tables’ in this manner upon the 
deserted spouse. A, bona fide offer to return will end desertion 
but it has never been suggested that it entirely eradicates the 
offence of desertion that has already been committed. That 
offence still survives though it has been terminated and it may 
for instance operate to revive an earlier condoned matrimonial 
offence under the doctrine of Beard v. Beard, [1945] 1 All E.R. 
704. To hold that the deserted spouse is by refusing the 
offer to return committing in turn a matrimonial offence is 
equivalent to forcing the deserted spouse to condone the 
earlier matrimonial offence of the other party. Moreover it 
does not follow from the fact that a wife is entitled to main- 
tenance that the husband must be guilty of desertion if he 
refuses to live with her. Thus where the husband leaves his 
wife because he has reasonable suspicion that she has been 
guilty of adultery—though in fact she never committed 
adultery—he may leave her without becoming guilty of 
desertion though he will still have to maintain her and the 
same applies where a husband leaves his wife because she 
persistently refuses intercourse: see Glenister v. Glenister, 
[1945] P. 30. 

It is submitted that not much assistance can be derived 
from the passage in Thomas v. Thomas, [1924] P. 194 at 
p. 201 to which Lord Merriman refers. That was a case where 
a husband who by his cruel conduct had driven his wife away 
offered her that they should resume cohabitation. The 
husband had given no assurances of his good conduct in the 
future and in the circumstances it was held that the wife had 
reasonable grounds for refusing his offer. Warrington L.J. 
added ‘. . . I think the actual separation must continue to 
have the quality of desertion by the husband ; otherwise (and 


`. Lord Merriman adds: these are the important words) I see no 


alternative except to regard the wife as deserting him, which 
would be impossible’. It is suggested that these last words— 
which incidentally were spoken purely obiter—amount to no 
more than that Warrington L.J. thought that there could 
not be a non-consensual separation of two spouses without one 
or the other being in desertion. This, however, is not now 
the law: see Glenister v. Glenister (above). 
G. P. REYBURN. 
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W. A.- STEINER. 


REVIEWS 


JURISPRUDENCE. By Sir JoHN SALMOND. Tenth edition by 
GLANVILLE L. WILLIAMS, LL.D. (Sweet & Maxwell, Ltd. 
1947, xxxi and 548 pp. 30s.) 


Dr. Glanville Williams has made a praiseworthy effort to 
achieve the impossible. Whether a book on jurisprudence can 
be edited at all is very doubtful. Salmond on Jurisprudence 
clearly cannot. ‘This is Salmond’s book >, says the editor, 
‘not mine, and in most matters I have subordinated my 
opinions to his.? But many changes had to be made if the 
book was to retain any value for a student and the result is 
uneven and contradictory in places. Dr. Williams could either 
have been completely self-effacing, in which case the edition 
could not have had any value, or have issued an argumentative 
. commentary on the text. But the middle way was bound to 

‘lead nowhere. i 

There is, of course, much to be said in favour of the new 
edition. The ninth edition was almost unreadable with its 
constantly varying type and deferential square brackets which 

` put much of the text into a mental as well as an actual paren- 
thesis. Now an Appendix contains notes on the text which 
itsėlf has been altered and added to considerably. New 
passages on the sociology of law, the British Dominions and 
the value of the doctrine of precedent, fill a fev. of the gaps. 
A large number of smaller additions have been made and the 
Appendix includes critical notes on Salmond’s idea of natural 
justice and on his definition of civil justice as the enforcement 
of rights contrasted with criminal justice as the punishment of 
wrongs. References to new articles and books abound. The 
eighth edition was an Authorised Version; the ninth a Revised 
Version; the present edition is a bible ‘designed to be read 
as literature ’. 

The first criticism is against the author rather than the 
present editor. The avowed purpose of the book is to analyse 
the principles of the actual legal system but the further one 
reads, the more is one convinced that the author is not con- 
cerned with the nature of these principles but with their 
literal meaning. The book reads like a lesson in semantics, 
definition on definition. Thus in the analysis of rights are 
listed those perfect and imperfect, positive and negative, in 

-rem and in personam, proprietary and personal, in re propria 
and in re aliena. Each is distinguished laboriously from its 


437 


488 _ MODERN LAW REVIEW Í Vor. 10. 


opposite. Perfect rights are enforceable by law, theire 
opposites are not. Positive rights are correlative to positive 
duties and negative rights, whereas negative rights are corre- 
lative to negative duties and positive wrongs. Again, the 
author writes: ‘ An act may be wholly unintentional, or wholly 
imtentional, or intentional in part only. It is wholly uninten- 
-tional if no part of it is the outcome of any conscious purpose 
or design, no part of it having existed in idea before it became 
realised in fact. . .. An act is wholly intentional, on the 
other hand, when every part of it corresponds to the precedent 
idea of it...’ and so on. Earlier, in the first chapter on 
the nature of law the student is introduced to imperative, 
physical or scientific, natural or moral, conventional, cus- 
tomary, practical or technical, international and, finally, civil 
law. In the next chapter the various uses of the phrase ‘ civil 
law’ are discussed—the law of the land, Roman law, non- 
-criminal law, non-military law—and are distinguished from 
positive law and municipal law which are held to be improper 
substitutes for the term. Words begin to lose their meaning 
under this treatment. (Another great analyst, Austin, pro- 
duces a similar claustrophobic effect.) As an introduction to 
a philosophical discussion wherein we are to use these words 
precisely, such analyses might be valuable. In a student’s 
textbook on jurisprudence we expect to find an examination 
of the nature of law; instead, we are subjected to page after 
page on the meaning of the word ‘law’. In another place' 
Dr. Williams has said that the largest of jurisprudential con- 
troversies—concerning the word ‘law ’—is ‘a verbal dispute 
and nothing else’, and dismisses Salmond’s proposition that 
there is no law independent of the State as a tautological 
restatement of Salmond’s definition. We cannot quote a more 
apt authority for this general criticism of the book under 
review. 

The second criticism is that, despite the efforts of Dr. 

illiams (or because of his respect for the text), Salmond on 
Jurisprudence is out of date. For example, when dealing with 
the section on the State, the editor utterly fails to sit either 
on Salmond’s stool or his own. To Salmond the primary and 
essential operations of a State are the waging of war and the 
administration of justice. Other oferations such as ‘ teaching 
children’ or ‘feeding the poor’ are secondary and non- 
-essential. Dr. Williams scotches this rather left-handedly; he 
claims that he has tried to preserve the main line of his 
author’s thought, with modifications. But he is not ambi- 
dextrous, and while preserving Salmond’s idea of what are 


1 ‘International Law and the controversy concerning the word ‘‘law '’’ (British 
Year Book of International Law, 1946). 
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ethe primary and secondary State functions, he adds, ‘ We have 

moved away from the nineteenth century idea of the police 
State, negative and repressive, to a new conception of the 
social service State’. And here, surely, for the student, 
Salmond plus Williams equals confusion. On the other hand, 
the editor leaves untouched Salmond’s Appendix on the theory 
of sovereignty where, after stating that legislative sovereignty 
resides in the Crown and the two Houses of Parliament while 
executive sovereignty resides in the Crown alone, the author 
continues: ‘It will be understood that we are here dealing 
exclusively with the law or legal theory of the constitution. 
The practice is doubtless different; for in practice the House 
of Commons has obtained complete control over the executive 
government. In practice the ministers are the servants of 
the legislature and responsible to it’. The editor makes no 
comment. Again, Salmond dealt with delegated legislation in 
twelve lines stating: ‘a statute occasionally entrusts to some 
department of the executive government the duty of supple- 
menting the statutory provisions’. Dr. Williams does not 
enlarge this section but contents himself with changing the 
word ‘ occasionally ’ to ‘frequently ’. Salmond’s treatment of 
sources generally is inadequate. The question of the legal 
“efficacy of custom is not debated and the account of the 
principles of statutory interpretation slides over all the criti- 
cisms and most of the difficulties. A decision of the Court of 
Appeal is, to Salmond, conditionally binding on the House 
of Lords; it is surely simpler and more accurate to say that 
the House of Lords is not bound by a decision of the Court 
of Appeal but that, very exceptionally, the House of Lords 
will confirm a decision although it is founded in error because 
public convenience is in the particular case regarded as more 
important than legal accuracy. 

Almost any legal subject can be discussed under the title 
of jurisprudence. Salmond deals with the definition of ‘law’ 
in 180 pages, the sources of law in 75 pages and the elements 
of law (rights, ownership, possession, persons, titles, liability, - 
intention and negligence, property, obligations and procedure) 

in 259 pages. Despite the almost universal practice, there 
seems little that the student will gain from the study of these 
elements as abstract concepts when he has already studied 

. them in the case law of tort, contract and real property. 
Jurisprudence should surely deal primarily with the history 
and theory of the nature of law, including a study of the 
sources of law and the relation of legal to political theory, and 
secondly with the position of law in the modern State. Juris- 
prudence is the study of law as an applied science and not a 
soulless dissecting of the meanings and uses of words. 
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This is undoubtedly the best edition of Salmond’s Jurispru- 
dence that has appeared and Dr. Williams has raised the book 
from its death-bed. The only question is whether this was 
an act of kindness. 

J. A. G. GRIFFITH. 


- Maxine Internationa, Law Worx. By Georce W. KEETON 
` and Grorc SCHWARZENBERGER. Second edition. Library 
of World Affairs, No. 1. (London: Stevens. 1946. x and 
261 pp. 12s. 6d. net.) 


Tue great merit and success of this book—when it first 
appeared shortly before the war—rested on the freshness of its 
- approach. It was and is not a textbook, but an intelligent 
and lucidly written analysis of some of the foundations and 
“conditions of international law. Such chapters as ‘ The Social’ 
Background of International Law’ or ‘ The Functions of Inter- 
-national Law’ (now divided into two chapters on ‘ The 


-  Funetions of International Law’ and ‘The Functions of 


International Morality ’) are important contributions to the 
study of the inter-relations between international society and 
law, and the learned authors can claim no mean share in the 
existence of a more widespread and intelligent appreciation of 
these inter-relations which prevails today among students of 

international: affairs (including some lawyers). 
It was no easy question how to re-edit such a book after. 
more than seven years of war and shattering world events. 
The authors have chosen to retain the general chapters almost 
unchanged, though rearranged, and to replace the more specific 
chapters, e.g., on the Pacific Settlement of International Dis- 
putes and on the Problem of Supra-National Federation, by 
~ some new chapters analysing, in the main, the United Nations 
Charter and the prospects for international order resulting 
from it. To the present reviewer, the omission of the very 
suggestive chapter on Federalism, including the discussion of 
Regional Unions, the comparison with the British Common- 
_ wealth of Nations, is a matter of great regret. If there was 
a tendency to overrate and over-discuss federalism as a world - 
“eure, from shortly before the war until 1940, the pendulum has 
swung too much in the other direction now. Obviously, the 
problem of regional federal associations, within the framework 
of the United Nations, is a very burning and practical issue. -. 
_ It might well have stayed in, though in a revised form, instead 
of the considerable repetition in the discussion of the main 
provisions of the United Nations Charter (in chapters 6 and 7). 
Again, a rather more detailed discussion of the extent to which 
` developments in the social structure of states do or do not 
affect the working of international law, in view of its steady 
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* expansion in the field of social and economic relations, might 
well have replaced the repeated discussion of the principles of 
national sovereignty and consent as the stumbling blocks to 
international law—surely this is now commonplace. The 
discussion of the different parts and functions of international 
law—corresponding to the difference between society and 
community—and the relative stability of some parts as 
compared with others is most stimulating and suggestive. But 
is the conclusion that international law, with its present 
foundations, is essentially sound, or is it the opposite P On the 
whole, the conclusion appears to be—rightly—that inter- 
national law today is largely the legitimation of force 
concentrated in the national sovereign state, and will remain 
so until the United Nations Charter becomes reality. But it is, 
perhaps, not unfair to suggest that the learned authors are 
not always consistent. That they hover between optimism and 
pessimism is not so surprising. Most of us do. But how do they 
reconcile the careful and fundamentally negative assessment 
of the functions of international law under national sovereignty 
with the statement (on p. 118) that international law has 
survived astonishingly well the host of ingenious horoscopes 
cast regarding its future by magi in many lands? Has it? 
Certainly the critics assailed by the author of chapter 7 cannot 
be so simply divided, as suggested, into two schools, one 
utterly sceptical, the other full of rosy optimism and utopian 
schemes. I know of no critic worth mentioning who has not 
admitted the continued existence and validity of some parts of 
international law, such as the Geneva rules and many rules of: 
international intercourse, while stressing the revolutionary 
effect of social developments (such as totalitarian warfare and 
the transfer of decisive functions from the private to the public 
sphere) and the destructive effect of the survival of national 
sovereignty. Among these critics, one should think, are the 
authors themselves. 

It is in recognition of the great merit of this book, and with 
the certainty that it will soon need a new edition, that a more 
fundamental criticism is put forward. 

The general observations on the moral and social founda- 
tions of international law were vital in 1939. But, for a book 
with the bold title Making International Law Work, these 
observations lose in novelty and importance for the chastened 
world of 1947, by comparison with some other tasks. The new 
edition has possibly been completed about six or twelve months 
too early. Its new chapters were written under the impact of 
the just-completed, but still unproven, United Nations Charter. 
Méanwhile, we know a lot more about its working, disillusion- 
ing knowledge though it is. We have also had before us the 
working of UNRRA and the beginnings of some other 
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functional institutions. We have had the Nuremberg judgment¢ 
and trial, with its vital significance for the moral and social 
foundations of international law. We have had the discussions 
on the international control of atomic energy. k 

Our main problem is now less the diagnosis of what inter- 

national law should be, than the question of means and ends. 
Not much can be done until the fundamental outlook of 
governments and peoples towards the international community 
changes radically. But the objectives of this excellent book 
. could, it is submitted, be better fulfilled if the: next edition 
were recast in something like the following pattern: A general 
part should retain the first four chapters, and a special part, 
starting from a discussion of practical experiments and develop- 
ments, should discuss the impact of structural, social and 
economic changes on the scope and working of international 
law; the possibilities of development through functional inter- 
national institutions ; the practical possibilities of international 
control; the possibilities and conditions of the development of 
international law, through international case law, and, in 
particular, the foundations of the Nuremberg trial. 

One small point. The absence of footnotes is entirely” 
justifiable in a work of this kind, but the very frequent use of 
verbatim quotations without reference is irritating to the 
serious student who might wish to follow up the quotation in 
its context. 

aon: W. FRIEDMANN. 


Leapine Cases In Common Law, with Notes, explanatory and 
supplementary. By CockLe AnD Hisserr. Third edition 
by H. J. S. Jenxrns, of the Inner Temple, Barrister-at- 
Law. Two Vols. (London: Sweet and Maxwell, Ltd. 
1945. pp. xxiv and 515 (Contracts), and pp. xii and 408 - 
(Torts). £1 12s. 6d. net.) 


A REVIEWER’S opinion of any casebook is inevitably influenced 
by his opinion of the value of casebooks in general, and a 
recent writer in this quarterly has championed the cause 
particularly of those which favour the method of abridging 
facts and judgments. All modern casebooks no less than other 
epitomes and short cuts are prima facie pernicious, and the only 
answer to the accusation that they are potted learning is that 
nevertheless they are necessary. But if they are not justified 
by specific reasons, the presumption against their use stands 
unrebutted. Casebooks are guilty until proved innocent. 

The arguments advanced in support of the use by students. - 
of casebooks are many and contradictory. The most popular 
(that the time of a student is short and the amount of law 
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-zeto be learnt considerable) is somewhat offset by the most 
confused (that a student may with great advantage compare 
the extract of the judgment with the original). There may 
be lecturers who agree with-Caporn that the explanation of 
principles is made easier if the student has the relevant case 
open before him; the present writer at least is of opinion that 
there. are already enuugh distractions between the lecturer’s 
mouth and the student’s mind without asking the student to 
read as well as to listen. In the above-mentioned article 
Langdell is quoted in support of the idea that casebooks by 
putting caselaw in its proper perspective enable the student 
more easily to grasp the truth that cases are merely illustrative 
of the fundamental principles of law. This last phrase, if it 
-means anything, must be distinguished from the reasons for a 
decision which may vary from the following of precedents to 
_ the court’s sense of what is just and from the reason of a 
_ decision or ratio decidendi which can be deduced from an 
examination of the facts treated as relevant and the conclusion 
reached. The student who grasps these two latter concep- 
tions may well leave to the more contemplative period of his 
life a consideration of the relation of legal principles to general 
philosophy. To tell him at the outset of his study of the 
commion law that cases are ‘ merely illustrative’ is certainly 
a danger and partly false teaching. 
~ When J. W. Smith published his Leading Cases in 1887 he 
was tackling the problem of how to direct students to those 
cases in the law which have established principles. Today, the 
textbook and the lecturer give the student .the direction he 
' requires, and casebooks fall into one of two classes : either they 
are expressly supplementary to a textbook or they are not. 
Professor Winfield’s Cases on the Law of Tort is an example 
of the first class; the book under review is an example of the 
second. Let us consider the problem from the point of view 
of a student studying the tort of Negligence from Professor 
Winfield’s textbook. In twenty-eight pages of the text he 
finds that the facts and decisions of fifteen cases are cited in 
` full; in six of these fifteen, part of the Judgment is quoted. 
He has been: told that if he wishes to understand the common 
law he must read the arguments in the judgments; that a 
knowledge of the decision and the facts only is like knowing 
the feet and head of a pefson: the linking digestive organs 
-must also be studied. So the student turns to Cockle and 
Hibbert’s cases, perhaps because he knows that there are more 
cases summarised in this book than in Professor Winfield’s own 
casebook. He finds seven definitions of the Duty to Take Care, 
- culled from various cases, followed by ten cases on the tort. 
` These ten cases he has already met, so far as their facts and 
decisions are concerned, since they are of the fifteen dealt with 
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in the textbook. Of the thirty-four pages in the casebook e 
devoted to Negligence Donoghue v. Stevenson absorbs nearly 
one-third; it is followed by three cases on the proof of negli- 
gence, and six cases on contributory negligence, including a 
report of six pages on The Eurymedon. What useful 
purpose does this collection of cases on the tort of 
Negligence serve for the student, armed with his textbook 
and assisted by his lecturer? He does not need the direction 
he should follow pointed out for a third time; he does not want 
-yet a third note on the cases: if it be argued that the casebook ` 
editor has by cutting and pruning relieved him of the labour, 
of discovering the essence of the case, the answer is twofold. 
First, that the ability to separate the essential from the non- . 
essential is the basis of the legal approach and can only be 
acquired by practice, and second, that the lecturer will 
normally have indicated how best the student's limited time 
may be spent. He will, at some time or another, have said 
something like this: ‘ For the majority of cases in this tort, as 
in others, it is sufficient if you acquaint yourselves with the 
arguments of the textbook (remembering what I have already 
suggested to you) together with the facts and decisions of those 
cases cited in the textbook and by myself. But there are 
eertain cases which you should read in the reports because the 
judgments there embody the law. In the case of Donoghue 
v. Stevenson it will be sufficient if you read the judgments of 
Lords Atkin and Macmillan. In The Eurymedon, note par- 
ticularly the five rules suggested by Greer, L.J., and the 
comment on the fifth of them by Scott, L.J. In general, yon ` 
may safely read very quickly through those parts of the judg- 
ments which deal with the authorities quoted by counsel unless 
you find that.a previous case in particular is regarded as 
binding or having great persuasive power ’, and so on. 

_ The position of a casebook which does not supplement a 
specific text is in fact most precarious, for to be intelligible at 
all it has to supply its own text in the form of notes. No one, 
of course, claims that a student can learn his law by studying 
a casebook alone, however heavily it may be annotated. The 
eases chosen will not altogether correspond with those chosen 
by the textbook author and the student will sink under the 
flood of cases if he tries to swim with an authority tucked 
under each arm. ied 

It is suggested that in fact this type of casebook has outlived 
its purpose, that its function has been largely superseded by 
the textbook and that the sooner students resume the study of- 
Jeading cases in the reports the better. i 

It only remains to state that, as a casebook, this present 
_ edition in two volumes is excellently done. The facts are stated 
succinctly, the excerpts from the judgments have been chosen 
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with care and accuracy, and the notes (which as the learned 
editor states, ‘for better or for worse have always been a 
prominent feature of this work °) will be of value to that small 
number of students who have enough time to read them. 
Some cutting-down has been necessary in this edition, 
primarily at the expense of that miscellany ‘ Contracts and 
other common law matters of a special nature’. All that now 
_remains under this heading are Agency, Bailments, Carriers, 
Gifts and {nnkeepers, while some of the remainder have been 
included elsewhere. Most of the ‘ connective ’ notes have been 
eliminated, only those being retained which in the learned 
editor’s opinion ‘ might do more good than harm’. He adds, 
` this absence of- planned uniformity may well be a grievous 
fault °, and seems by so saying almost to agree with the present 
reviewer’s attitude to casebooks in general. 


J. A. G. GRIFFITH. 


Gorr-Browne’s HANDBOOK ON THE FORMATION, MANAGEMENT 

AND Winpinc Up or Jornt Stock Companies. Fortieth 

- Edition by P. J. Sykes, HAROLD Lichtman and STANLEY 

. Bowrk. (London: Jordan & Sons, Ltd. eviii and 996 pp. 
(with index). 30s. net.) 


WHEN a law book has reached its fortieth edition there can 
be no question as to the estimation in which it is held by 
practitioners, though very often to an academic lawyer such 
age- would argue that it would be better dead and buried. 
There can indeed be no question that a number of ancient 
legal textbooks survive by virtue of a kind of inertia, and 
that it would be more satisfactory for both branches of the 
profession if they were replaced by something entirely new. 

Gore-Browne, which was written to explain the epoch- 
making Companies Act, 1862, is the only important survivor 
of the textbooks of that era. The rewriting which it has 
constantly undergone has been unusually well done, and the 
book retains remarkably few traces of its early origin. Its 
workmanlike and lucid handling of a complex and always 
rapidly developing subject has always won it a prominent 
place on the shelves of city solicitors, accountants, company 
secretaries, and indeed all*those who require a common-sense 
and straightforward appreciation of the law devoid of jargon 
and too much suhtlety. 

A careful perusal of this new edition would be possible 
only to a reviewer with much more leisure than the present 
one. A sufficient survey has, however, been made to make it 
evidént that the new editors have worthily maintained the high 
standard of scholarship and exactitude which for many years 
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His Honour Judge Haydon, K.C., brought to ‘the task of 
editor. The war-time difficulties which involved Mr. Lightman 
- succeeding Mr. Sykes for some period have been successfully - 
overcome and an excellent piece of work accomplished. 
There have during the nine years since the last edition 
_ been many decisions of an important, if not of an outstanding, 
character. These have been noted up. Apart from these the 
principal feature of this edition is an Appendix of some twenty- 
five pages on War Emergency Legislation. 


C. 


TRADE Mark Practice at THE Patent OFFICE. By IRENE 
G. R. Mosess, Barrister-at-Law. (London: Waterlow & 
Sons,. Ltd. xx and 834 pp. 25s.) 


Lecar works can be divided into two classes: philosophical or 
theoretical books and practical books. Mrs. Moses’ book is a 
severely practical book; she describes the law of trade marks 
and the practice at the Patent Office as it is, and-makes no 
attempt to examine trends, developments, underlying ideas or 
‘reform. Within these limitations the book is complete, correct, 
clear, consistent and most useful. It contains all Acts, regu- 
lations and case law (up to January, 1946) relevant to trade 
mark practice at the Patent Office. Infringement proceedings 
and other High Court litigation are outside the scope of the 
book, but the Table of Cases, the very useful alphabetical 
Table of Trade Marks, as well as the law and the facts given 
in the text and the appendices, will be helpful not only to tlie 
practitioner at the Patent Office but to every reader interested 
in the problems of trade-mark law generally. 

Apart from Bray and Underhay’s Trade Marks Act, 1988, 
which is a Supplement to Kerly, published immediately after 
the new Trade Marks Act came into force in 1988, this is the 
first work dealing extensively with the many important.changes 
introduced by the Trade Marks Act, 1938, and the recent 
decisions interpreting the provisions of the new Act. 

- For example, on pp. 77-78 the author discusses the effect 
of the decision in the Ferodo Case’ on the interpretation of 
- the provisions of section 27 relating to ‘defensive registra- , 
tion’. Under section 17 a trad® mark can be registered 
- -only it it is used or proposed to be used by the applicant ‘in | 
relation to the class or specification of goods covered by the 
application. Moreover, under section 26 a trade mark can be 
expunged from the register if there was no bona fide intention 


‘to use it at the time of the application, or subsequently if for- ` 


2 (1925) 62 Inot G5 as stated in the footnote on p. 78) Reports on Patent Cases 
p. 111 
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a continuous period of five years there has been no bona fide 
use in relation to the goods for which it is registered. How- 
ever, under section 27 a very well-known trade mark, such 
as, for example, ‘Kodak’, can be registered by the Kodak 
Company not only for cameras for which it is used, but also 
‘ defensively ’, say, for bicycles for which it is not used by the 
. Kodak Company, provided confusion in the mind of the public 
is likely to arise as to the common origin of the goods if 
another manufacturer is allowed to sell his bicycles under the 
‘Kodak’ brand. Mrs. Moses explains in what way the 
Ferodo Case establishes a heavy onus on applicants for defen- 
sive registration to prove the likelihood of confusion in the 
minds of the public.?, The new U.S. Trade Marks Act, 1946, 
solves the same problems in a simpler way in section 82 (1) 
by giving protection against any use of a registered trade 
mark which is ‘likely to cause confusion or mistake or to 
deceive purchasers as to the source of origin of goods or 
services’ and omitting the requirement of the old law that 
the merchandise had to be ‘ of substantially the same descrip- 
tive properties as those set forth in the registration ’. 
The second innovation of the British Act of 1988 
~discussed in detail in Mrs. Moses’ book on p. 80 ff. concerns 
the provisions of section 28 dealing with ‘ registered users’. 
Ordinarily the grant of a licence to use a trade mark or even 
mere passive acquiescence in its use by others on the part of 
the proprietor will render a trade mark invalid and liable to 
be expunged from the register. However, under section 28 
the proprietor may permit others to use the mark, provided 
that they are entered on the register as registered users, that 
the proprietor retains proper control of the mark and that 
the Registrar is satisfied that the permitted use will not be 
contrary to the public interest. A precedent for a Registered 
` User’s Agreement which would satisfy these requirements is 
given on p. 274 of Mrs. Moses’ book. The new U.S. Trade 
Marks Act, 1946, solves this problem in a simple way in 
sections 5 and 45 by providing that use by related companies 
controlled by the registrant shall not affect the validity of a 
trade mark. 

In other respects, e.g., on certification marks, the U.S. 
Act of 1946 adopts in section 4 the provisions of the British 
Act of 1938, s. 37. This British section is discussed in detail 
by Mrs. Moses on p. 72 ff., and interesting precedents for 
Certification Marks’ Regulations are given on p. 275 ff. 

Perhaps the statement on p. 59 that ‘ the task of obtaining 


2 It might be helpful for the reader if it were stated in the next cdilion thet 
the Ferodo Case dealt with brake linings and that the deiensive registration 
for phirmaceutical goods. tobacco and smokers’ requisites was refused by the 
Registrar and on appeal by the Court. 
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reversal of the Registrar’s decision by the Court is almost 
always one of considerable difficulty ’ goes rather far. The 
Courts will not ordinarily interfere in cases where the decision 
depends on the way the Registrar has exercised his discretion 
under the Act. However, as was said in Hack’s Application,® 
the question whether a mark is prohibited from registration is a 
question of fact; that fact can be reviewed by the Court, and 
while it does not happen frequently, the Court can and does 
from time to time find that the Registrar erred on the estab- 
- lishment or appreciation of the facts. In this connection it 
is interesting to note that applicants who are aggrieved by a 
decision of the Registrar, under section 17 (4), have the choice 
of appealing to the Board of Trade or the Court. In practice 
they invariably elect to appeal to the Court, which shows that 
they have more confidence in His Majesty’s Judges than in 
the Executive. > 
In a book which is intended principally for use by prac- 
titioners, ample, detailed and well-arranged lists of contents, 
indices and tabulations are essential; in this respect there is 
room for improvement in the present book. More detailed 
information on fees and costs of registration—collected in one 
chapter and not dispersed on pp. 90, 194, 299 and 807—as 
well as data on average fees usually charged by patent 
agents, would be helpful. Finally some statistics on registra- 
tion’ and other matters concerning trade marks—available in 
the Annual Reports of the Comptroller of the Patent Office— 
would enrich a second edition. These slight defects in form 
do not, however, detract from the intrinsic merit of the book, 
which is complete and correct on all material points of law 
and fact. 


PETER MEINHARDT. 


LecaL Fictions. By A. Laurence Pouax. A series of cases 
from the Classics. Illustrated by Drana PUuLLINGER. 
(Stevens and Sons. 1945. 6s.) 


Tis is an extremely amusing book applying English law to 
disputes which arose or might have arisen in classical 
mythology. Modern titles are combined with ancient personal 
names: thus, in the Probate, Divorce and Admiralty Division 
(Divorce), ‘ Squadron-Leader Amphitryon, of “The Lodge ”, . 
- Thebes, petitions for dissolution of his marriage on the ground 
of the adultery of his wife, Alemene, with Mr. Jupiter, who is 
said to reside at “The Mount ”, Olympus’. Or again, in 
the King’s Bench Division, ‘Mr. Daedalus, a well-known 
3 (1941) 58 Reports on Patent Cases, p. 91 at 108. quoled by Mrs. Moses on 
p. 59, footnote 26. 
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aeronautical engineer, brings an action in his representative 
capacity, as administrator for his late son, Icarus, against 
Daedalus & Son, Ltd., a company engaged in aircraft manu- 
facture and design, against whom he claims damages for 
negligence and breach of warranty’. Altogether ten cases 
are treated, all with delightful: wit and humour; the author 
permits himself to transplant the personages into the present, 
so that modern statutes and precedents from recent litigation 
can be cited. Of the correctness of the law involved the lay 
reviewer cannot speak; but, apart from an incorrect statement 
that Menelaus and Helen were childless and one or two 
imaginative additions to the accepted stories, a wealth of 
mythological knowledge is shown. 

As an example of the author’s felicitous style, I should 
like to quote his modernisation of the Wooden Horse legend. 
In the course of his judgment in the suit brought by Mr. 
Menelaus of ‘ The Castle’, Sparta, against his wife, Helen, 
and the co-respondent Mr. Paris, of ‘ The Towers’, Troy, Mr. 
Justice Apollo says: ‘The respondent, apart from her 
susceptibility to the attentions of the opposite sex, has one 
great weakness—almost, one might say, a passion—for those 
large and strident automobiles, of offensive odour and repellent 
aspect, known (for some reason which I am unable to fathom) 
as *‘ sports cars °. She awoke one morning to find a luxurious 
` and, well-appointed automobile of this type outside the front 
door, driven by a chauffeur in livery. She naturally concluded 
that it was a new present from the co-respondent, who was 
that day absent in the country. Thrilled with excitement, 
she ordered the chauffeur to drive it into the garage (connected 
with the house by a covered way. and hitherto bolted and 
barred against all comers), where she proceeded at her leisure 
to examine the glistening object. Scarcely had she entered 
it when the petitioner, who had (with some difficulty) con- 
cealed himself in the tool-box, emerged and, despite her cries, 
drove off to the jetty, where he embarked with her on a ship 
which was just leaving for Greece. 

‘The petitioner has been very frank with the court in 
disclosing his feelings on being thus reunited with his long- 
lost wife. His first impulse was one of jubilation, but he was 
careful to explain that in the confusion of capture and flight 
he had only a fleeting gimpse of her features. It was not 
until they were safely on the ship that he was able (as he 
cryptically expressed it) ‘f to take a good look at her ”. What 
revulsion his feelings underwent in that moment it would be 
indelicate, even in a matrimonial court, to inquire. At all 
events it is clear that he occupied a separate cabin on board, 
and that this petition was presented within a few hours of his 
return. Something of the matter may be understood when it 
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is remembered that ten years had elapsed since her departure. 
“ Was this”? he exclaimed, “the face that launched a 
thousand ships?” He might well ask’. 

A word of appreciation is due to the lively illustrations by 
Diana Pullinger, -which in concord with the author’s style 
humorously combine ancient and modern. 


A. M. Durr, 


Tae Deata Duties. Tenth edition. By Rosert Dymonp, 
Solicitor and formerly Deputy Controller of the Estate 
Duty Office, assisted by R. K. JOHNS, LL.B., of the Estate 
Duty Office, Somerset House. (London: Solicitors’? Law 
Stationery Society, Ltd. 1946. pp. xliii and 600. 53s. 
net.) 


Tae worth of this truly classic work upon the abstruse and 
recondite subject of the death duties is amply attested by two 
facts: first, that this is the-tenth edition since the original 
- publication in 1918, and secondly, that the last edition was 
exhausted in little over three years since it appeared in 1942. 
The inelegancies of the successive Finance Acts since 1894 
dealing with the death duties stand out, and it is strange that 
the Legislature has never found time to codify or even to con- 
solidate, as in the like case of the Income Tax laws, the many 
statutes relating to these duties which cover the century and a 
half since the enactment of the Legacy Duty Act of 1796. The 
. field covered by the death duties is so extensive and the subject 
so involved that a detailed analysis of this well-known work 
would be out of place in the pages of this Review. Attention 
will, therefore, be called only to the more important changes 
made by the author since the last edition. : 
The text dealing with the highly complex provisions relating 
to transfers to privately-controlled companies has been partly 
rewritten in the light of Part VI of the Finance Act, 1944, and 
this portion of the work is illumined by some excellent practical 
examples, furnished by Mr. R. K. Johns, of the working of this 
part of the estate duty code (see pp. 57-68). Further light 
“is thrown on the remission of duties on the estates of soldiers, 
etc., killed in war (Chap. 4, Sect. 18}, while the provisions of . 
the Finance Act, 1944, relating to enemy property (pp. 278-9) 
and the purchase of annuities from relatives (pp. 208-6) is fully 
considered. The recent Convention for the Avoidance of 
Double Taxation between this country and the U.S.A. is set 
out in full in Appendix I and annotated at pp. 240-1; a very 
useful new feature is the list of ‘ Administrative Concessions 
Relating to the Death Duties’ (Cmd. 6559 of 1944), which will 
be found at the end of this appendix. 
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The layout of the book—a narrative text with the provisions 
of the relevant statutes fully set out at the end—is similar to 
that adopted by Mr. Konstam in his equally classic work on 
the other great branch of revenue law, income tax, and will be 
found of great assistance by the lawyer. The index appears 
fully adequate and to have been compiled with great care, 
while the table of cases, noted up to March, 1946, is indeed 
formidable, running to some seventeen closely printed pages. 
The work will be kept up to date by periodical supplements, 
the first of which, devoted to the provisions of the Finance Act, 
1946, has already been published. The supplement annotates 
the provisions of the 1946 Act, which materially affected the 
law as to gifts, inter vivos, and the rates of estate duty, and 
notes judicial decisions up to December, 1946; the recent 
conventions, against double duties, with Canada and South 
Africa are set out in full and discussed by the author. 

To conclude, this latest edition of a deservedly popular work 
can be thoroughly recommended to the legal profession. 


A. FARNSWORTH. 


Tae Deata Durws. Second edition by G. M. GREEN, 

" ZE.B.LOND., Solicifor; of the Estate Duty Office; one 
of the editors of Tristram & Coote’s Probate Practice. 
(London: Butterworth & Co. (Publishers), Ltd. 1946. 
Ixxxii, 972 and (index) 72 pp. 52s. 6d. net.) 


Wuen the first edition of this excellent work appeared in 1936 
it leapt at once into that class of legal works aptly termed 
‘standard’. The second edition would have appeared many - 
years ago but for the exigencies of the war; the delay has 
enabled the learned author to rewrite extensive passages in the 
light of later cases and statutes rather than merely to amend 
and bring up to date the original edition. Mr. Green has also 
taken the opportunity of dealing with the general law as it 
_affects the death duties, with special reference to the order of 
application of assets in England (pp. 327-337). Though 
Mr. Green is a member of the Estate Duty Office, the work is 
entirely non-official ; his position, however, probably accounts 
for the exclusion of any chapter devoted to the ‘ Mitigation of 
the Duties ’—or should one say to their ‘ legal evasion ’ P—upon 
the omission of which one reviewer has already commented. 
In a general law review such as the Modern Law Review 
any detailed analysis of the present work would be out of 
place. Attention will, therefore, be called to those sections of 
the book which appear to your reviewer to be of outstanding 
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value to the practitioner concerned with these all-pervading 
duties. 
The chapter (No. 8) upon ‘ Valuation and Assessment °’ is 
particularly clearly written, especially the section (No. 5) which 
deals with the valuation of stocks and shares. This brings 
your reviewer to the one criticism which he feels impelled to 
make regarding this work, even though it may be countered by 
the general lay-out of the book, namely, that consideration of 
the highly complex provisions of the Finance Acts of 1940 and 
1944 relating to transfers to privately-owned companies is not 
to be found at one place, but references are scattered, some 
being noted in chapter 4, part 7, ‘ Benefits from Companies ’, 
and others in the chapters relating to ‘ Exemptions and 
Reliefs’, pp. 149-151, and ‘Valuation and Assessment ’, 
` pp. 261-267. 
Chapter 10—‘ The Incidence and Adjustment of the Duties ’ 

—is, perhaps, the most valuable in the book. The learned 
author here deals with the incidence of estate duty according 
to the respective interests of the beneficiaries and as between 
, capital and income; he also considers the apportionment of the 
duty, firstly, as between the persons entitled to an annuity at, 
death and the property subject to the annuity, and, secondly, 
as between the persons benefiting upon the cesser of an 
annuity. In the course of this chapter Mr. Green discusses 
three interesting questions relating to apportionment, viz., 
where a legacy is given free of legacy duty but not free of 
estate duty (pp. 340-341), where new annuities arise upon the 
cesser of an annuity (pp. 346-348) and where a limited interest 
arises on death in respect of a settled fund or life policy 
(pp. 849-350). This chapter, and the similar one (No. 18) 
_relating to the legacy and succession duties, should enable any 
practitioner confidently to advise upon the most complex issues 
where the interest of two potential taxpayers appear to conflict, 
the Crown only being concerned in obtaining payment of the 
- appropriate duty. 

` The chapter (No. 19) on ‘ Foreign Elements’ is also note- 
worthy, and included here are such problems of general interest 
-as the locality of assets-—very well documented with case 
references—relief from double taxation and enemy property. 

“Another exceedingly valuable chapter (No. 25)—and one, 
too, which concerns the beneficiaries rather than the Crown—is 
that dealing with ‘free of duty’ provisions in wills, settle- 





"ments, etc. Mr. Green has collected here all the words and 


phrases which might be considered to import the beneficiary’s ` 
-Ireedom from the duties and has collated them with the 
appropriate decisions of the courts (pp. 687-693). He also: - 
deduces from the trend of English decisions upon this topic 
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e three principles of general application which he fortifies by 
appropriate references, viz. :— 

(1) ‘The words “free of all duties’? when used in 
regard to a fund . . . would be satisfied by applying them 
to the duties which would be paid at the time when the 
fund was handed over’; 

(2) ‘If the words “free of duty” refer not to the 
settled "property itself but to the successive beneficial 
interests in it, the property is exonerated from estate duty 
on the deaths of the life tenants’; and 

(8) ‘ A direction in general terms to pay death duties 
out of residue, or out of some other specified fund, applies 

. , in the case of estate duty, only to the duty leviable 
on the testator’s own death’. 

The headings of the various chapters are sufficient to 
describe the matter dealt with, while the whole of the relevant 
statute law—from the Legacy Act, 1796, to the Finance Act, 
1946—is set out verbatim in Part I of the Appendix, which is 
connected with the main body of the work by cross-references 
therein. Part II of the Appendix contains all the apposite 
Statutory Rules and Orders relating to the death duties, 
including the recent conventions for the avoidance of double 
taxation between this country and the U.S.A. and Canada, 
annotated at pp. 608-615. 

The paper, binding and gencral set-up of this work are 
almost on luxury lines and comparable with any pre-war legal 
work; the whole is worthy, indeed, of the eminent firm of legal 
publishers. The table of cases and the index are fully adequate, 
while both statute and case law are noted up to September 1, 
1946. Comparison with other similar ‘ standard ’ works would 
be invidious, but your reviewer has little hesitation in saying 
that no practitioner concerned with the administration of 
estates can afford to be without this most excellent work, 
which is to be kept up to date by the issue of supplements. 


A. FARNSWORTH. 


LecaL AID ror THE Poor. By Ernst J. Conn and RoBert 
Eaerton. (London: Stevens & Sons, Ltd. 1947. 87 pp. 
8s. 6d. net.) . 
Tue publishers are fortunate to have secured the services of the 
present authors for this volume of their ‘ This is the Law ’ series. 
Dr. Cohn’s contributions on the subject of legal aid for the 
poor to periodicals, both legal and popular, have attracted 
‘much attention. Mr Egerton is the author of an admirable 
historical and descriptive survey of the subject published some 
two years ago (see Mov.L.REv., vol. ix, p. 92). 
This little volume is severely practical in character, being 
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intended as a short guide for those who are not familiar with 
the subject, whether they want information for the purpose of 
actually seeking legal aid or advice or whether they need it for 
the purpose of the legislative proposals which are expected 
shortly for the purpose of implementing the report of the 
Rushcliffe Committee. 

The volume deals clearly and succinctly with the facilities 
available for legal advice both to civilians and to members of 
the armed forces of the Crown. It also describes the provisions 
existing for legal aid both in civil and criminal courts. There 
is a chapter on the proposals made in the Rushcliffe Report, 
‘and some useful appendices giving the towns where legal advice 
centres are available and the addresses of Home Command 
Legal Aid Sections and of Poor Persons’ Committees. The 
volume for its size could hardly be bettered. i 

CHORLEY. 


Quarter Sessions Hanpsoox. By Linton Tuorp, K.C., and 
Raymonp E. Nereus. Second edition by the authors. 
(London: Stevens & Sons, Ltd. viii and 128 pp. with 
index. 6s. net.) 


Tuis little book has been compiled by the Chairman and the 
‘Clerk of the Essex Court of Quarter Session in connection 
with, and for the purposes of, the cases actually coming before 
that Court and its Appeal Committee. Mr. Thorp and Colonel 
Negus have both had a most varied experience of Court work 
at home and overseas, and their notes are of great practical 
value, as is evidenced by the fact that a second edition has 
been called for in less than three years. 
The method pursued is strictly that of an alphabetical 
dictionary, and the fact that apparently only in those cases 
where the need for a note was found was a note made, means 
quite a number- of gaps which no doubt the authors will fill 
-in as time goes by and more cases come before them. 
Personally, as a Chairman of Quarter Sessions, I should 
‘appreciate rather fuller treatment of such matters as Punish- 
ment: nothing is said about Borstal, Approved Schools, 
Imprisonment, for example, though there is a long note on 
Probation. 
° C. 


Tur ALIEN AND THE ÅSIATIC IN AMERICAN Law. By MILTON 
R. Konvirz. Cornell University Press. (London: Geof- 
frey Cumberlege. 1946. xiv and 299 pp. Price 18s. 6d.) 


THe major part of this book is devoted to a review of the 
practice of the United States Supreme Court in regard to aliens 
and American citizens of Asiatic descent (mainly Japanese and 


“| 
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Chinese). Though the title at first seems a little incongruous 
and a perusal of the book-provokes the question why the Negro 
problem has been excluded from it, the reader will benefit 
greatly from this sober yet warm-hearted, thorough yet stimu- 
lating presentation of material with whieh few English lawyers 
are conversant, but which deserves our attention. From the 
point of view of American law important questions of constitu- 
tional law are involved in the subject. From the point of view 
of the English onlooker it is the unsuspected existence of 
those problems and the method and, particularly, the spirit 
of their solution that makes this book most interesting reading. 

Who in this country knows that in the United States only 
an alien ‘ being a free white person’ or of African nativity or 
descent is eligible for naturalisation? Japanese, Koreans, 
Hawaiians, (until 1948) Chinese, Hindus, Afghans, Burmese 
and perhaps Parsees and Arabs are excluded; and it is only 
since 1940 that the naturalisation of descendants of races 
indigenous to the Western Hemisphere (Indians, Mexicans, 
Eskimos, etc.) has become permissible. And who knows that 
line of Supreme Court decisions beginning with Ozawa’s Case, 
260 U.S. 178 (1922), in which the court was called upon to 
define a white person? It seems that ‘men are not white, 
if the strain of colored blood in them is a half or a quarter or, 
not improbably, even less, the governing test always being 
that of common understanding’ (Morrison v. California, 291 
U.S. 82 (1984) per Mr. Justice Cardozo); it is common speech, 
not scientific origin that decides. 

Or who knows that until 1946, when the Supreme Court 
decided Giroward v. United States, pacifists who professed 
unwillingness to carry arms could not be naturalised in the 
United States on the ground that their beliefs were inconsistent 
with such attachment to the principles of the Constitution 4s is 
a pre-requisite of the grant of citizenship? 

Under American law naturalisation may be revoked, if it 
was fraudulently or illegally procured. There are three 
decisions defining the circumstances under which adherence to 
Communist or Nazi views may justify revocation. In memor- 
able words the court declared through Mr. Justice Murphy that 
its judgment must be guided 

‘ by the spirit of freedom and tolerance in which our nation 
was founded, and by a desire to secure the blessings of 
liberty in thought and action to all those upon whom the 
right of American citizenship has been conferred by 
statute, as well as to the native born °. 

It is with surprise that one learns of the long and frequently 


puzzling list of occupations which, under State law, are reserved 
to citizens or declarants. In Michigan aliens cannot have 
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the occupation of, inter alia, chiropodists, embalmers, 
engineers, wrestling promoters, realtors, barbers, teachers, 
registered nurses. In New York and Georgia the list of reserved 
eecupations includes that of a bank director; many States 
include physicians, dentists, and architects, all States include 
attorneys. The question to what extent such legislation is 
permitted under the equal protection clause of the Fourteenth 
Amendment has often come before the court: all legislation 
which fails to show a necessary or rational connection between 
alienage and peril to the public welfare is discriminatory. . 
In his last chapter the author deals with the legal position 
of Americans of Japanese ancestry in World War II. It will 
be remembered that after Pearl Harbour a large number of 
such persons living on the West Coast was subjected to inten- 
sive measures of restriction. The problem is now only of 
historical significance, but its treatment by the Supreme Court 
remains a matter of almost exciting interest. A comparison 
with the reaction of Parliament and large sections of the public 
to the wholesale internment of refugees in 1940 is readily at 
hand. The cases summarised by Mr. Konvitz are full of lofty 
statements proclaiming the liberty and quality of all subjects. 
The controlling principle was formulated by Mr. Justice Black : ` 


‘Pressing public necessity may sometimes justify the 
existence of such restrictions; racial antagonism never 
can’. 
It was on the interpretation of the facts rather than on the 
principle that in two out of the three leading cases the court 
divided. 

The English reader will be grateful for a book which in a 
very readable manner introduces him to little known, but 
remarkable aspects of Ameriean life and law and which will 
make him ask the question whether in many of these matters 
. English law does not allow too uncontrolled a discretion to 


the Executive. 
: F. A. Mann. 
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